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WIKOFF & AL vs.. DUNCAN’S HEIRS. 


Apprat from the court of the third district. wixorr&ay. 
Deweant 


Porter, J. It appears by the record, that —_uzims 
this action was commenced to obtain a forced A forced sur 


- render cannot 
surrender of the property belonging to the be obtained on 
the oath of the . 
ancestor of the defendants; and that the applicant alone. 
u ° ° ‘i An order for 
judge directed a meeting of the creditors on a stay of pro- 
- cr a ceedings, and @ 
no other evidence but the oath of the plaintiff’. call of creditors, 
P ‘ * . make them all 
We had occasion to examine tis question parties, and any 
of them may 


in the suit of Ward vs. Brandt & al. 9 Martin, come in and 


625, and after an elaborate argument, and eeecia aa 
mature reflection, a majority of this court 
thought that the oath alone of the party ap- 


Vor, x. $4 > 
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tants — plying for this remedy, was not sufficient to a 


\e-~ authorise the judge to grant it. 


W: & 
a I am still of the same opinion for the rea- | 


— sons there adduced, and consequently must | 
, decide, that the order granting a stay of pro- 
ceedings, and calling a meeting of creditors, | 
improvidently issued in this case. 4 
It is however urged, that the creditor who. 
made opposition in this cause, had no right to | 
do so. And that the decree of the court be. | 
low, can only be examined on a defence made | 
and an appeal taken by the debtor. 
But I think that an order of this descrip=. 
tion, which suspends all proceedings, and di-* 
rects a meeting of the creditors, makes every 
person to whom the alleged insolvent is ine 
debted, defendants, and authorises them > 
come in and shew that they are improperly | 
deprived of their right to prosecute their ace 
tions at law. q 
It is unnecessary to examine the other | 
questions yaised in this cause, and our judg.” 
ment should be that that of the district court | 
be affirmed with costs. 


_ Martin, J. [have no new reason to yield : 
t¢ the opinion of my colleagues (that a forced | 
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youred to establish, by verbal evidence, that Pests Disuice . 


it was given for the property mentioned in “~-\ ° 
Donn & wire 


the petition. . os 


° . e.s is Duncan's 
On this point it is proved, that the ances- ae 


tor of the defendants declared, that he had 
bought a flock of sheep from Dunn, but that 
he did not tell the witness he gave his note 
for them; that there was about 150 of them, 
and that the sheep inventoried, as forming a 
part of Duncan’s estate, were the same that 
_ was purchased by William Duncan, from Mr. 
Dunn; they had always remained in posses- 
sion of William Duncan, from the time he 
bought them until they were seized by the 
sheriff. 
Another witness proved, that Mr. Dunn, 
had in the year 1819, a very large flock of 
.sheep, and that they were healthy and fine 
looking. 
There is nothing in this evidence which 
proves that the note given to Mrs. Dunn, was 
in consideration of the sheep sold by her 
husband; some presumption perhaps is raised 
that this is the fact, but much stronger proof 
should be offered to authorise us.to disturb 
the verdict of the jury. 
I therefore think that the fodgment of 
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Eastin District. the district court should be affirmed with 


wr~w costs. 
Duyn & WIFE 


vs. Martin, J. IT concur. 
Duncan's 


MEIRS. 


Matuews, J. The evidence in this case, 
does certainly raise a strong presumption 
that the note declared on by the plaintiffs, was 
given for the sheep, on which they claim a 
lien, as sellers, but is not so conclusive, as to 
authorise this court to discredit the facts im. 
pliedly found by the jury in their general ver. 
dict, viz. that they are not the same sheep, Ac, 


It is therefore ordered,. adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Turner and Carleton for the plaintiffs, Dun 
can for the defendants. 


a oa 


WOOTERS vs. THOMPSON. 


When the AppeAL from the court of the parish and 
¢ preof is not con- 

clusive, and the City of New-Orleans. 

court is called 

on to decide on ae : 

which side it | Porter, J. This is an action to procure a 
' preponderates, ° 

it must draw settlement of a partnership concern, pay- 
such conclusions 

as are best sup- ment of the funds advanced, and an equal dis- 
ported by the 

evidence pro- tribution of the profits. 


duced. 
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ast’n District, 


The petition alleges, that the plaintiff and ’? “too! 
appellant in the month of March, 1819, enter ae 
ed into partnership with the defendant, in the vs. 

‘ - THoMPsom 
grocery business; that he furnished $300 in 
money and merchandise, as stock’; that the 
defendant put in his industry and skill as a 
grocer ; that they were to share equally the 
profits and loss, and that the profits amounted 
to $2000. . 

The answer admits the partnership, but 
denies that the amount stated was ever fur- 
nished, or that any other of the allegations 
contained in the petition are true, and avers 
that the defendant is ready to prove that he 
has settled wit! the plaintiff. 

A supplemental answer was afterwards 
filed, claiming a right to the profits accruing 
from the appellant’s labour and industry on 
a plantation. Interrogatories were propound- 
ed to the plaintiff, to ascertain the truth of 
these allegations. He denied on oath that 
the defendant had such right, or that any 
contract was ever entered into between them 
which authorised such a claim. 

The parish judge gave judgment for the 
defendant, and the plaintiff appealed. | 
The pleadings admit the partnership.— 

Vou. x. 85 
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East'n District. The evidence adduced to shew the amount 


Feb. 1822. 
DP 
“WoorTERs 


vs. 
THOMPSON. 





advanced and the profits made, ig neither 
clear nor satisfactory. It is however, pretty 
evident that some money and goods were fur- 
nished as stock, by Wooters, and that some 
profits were made. The only question there- 
fore is, whether the defendant has sustained 
his plea, that he has settled and paid the 
plaintiff. 

On this point the following evidence was - 
given :— 

Cook:swore, that he was keeping store for 
Thompson last spring; that Wooters, the 
plaintiff, came into it and enquired for Thomp- 
son, witness asked him if he v. anted any thing 
in particular with him, and what was his name; 
he was told that his‘name was Wooters, and 
that he had nothing in particular with him.— 
Witness asked him if he had settled with 
Thompson, he told him he had, and that he 
wanted only a few papers from him, which he 
had for collection—never saw him afterwards 
until the trial. 

Smith testified, that he is well acquainted 
with the plaintiff, that being in defendant’s 
store, Wooters called and asked after defen- 
dant; deponent asked him what he wanted. 
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he replied, that he wanted the balance due © 


him by Thompson, which he thinks was either 
$14 or 27, that he called ‘in two or three 
mornings after Thompson, and at last threat- 
ened to go toa justice of the peace; it was 
the last time he called that he mentioned the 
amount. Witness then told Thompson that 
he ought to pay him, and not trifle with his 
feelings any longer, for so small a sum ;— 
Thompson said he would do so, and took his 
hat and went out, as. he supposed for that 


purpose. Deponent thinks this conversation 


was about the month of May, 1820. 

It may be said that this evidence is not con- 
elusive; perhaps it is-no But proof of 
this kind cannot be ne. ee case, And 
when it is not of that_description, as we are 
obliged to decide in whose favour it ‘prepon- 
derates, we must.draw such conclusion as 


appears to us best supported bythe testi. ~ 


mony furnished. 9 Martin, 388, Herries vs. 


Lanfield-& al. 


Now, in the present suit, we are reduced 
to this alternative. Either we must think 


, that the two witnesses produced by defen- 


dant swore falsely, or a settlement has taken. 
place between the parties in this suit. Per- 
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ast’n District 
Feb. 1882. 
am 
WoorTeEers 
vs. 
THOMPSON. 
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East'n District. jury we are not allowed to presume, and if - 
~~ we believe what is sworn, the plea of defen- 


dant is made out, except as to the sum of 27 
dollars. I am therefore of opinion, that the 
judgment of the parish court be annulled, 
avoided and reversed, and that the plaintiff 
do recover of the defendant, the sum of $27, 
with costs in both courts. 


Martin, J. I am of the same opinion. 


Martuews, J. The allegations in the pe- 
tition, and the facts stated in the answer, in 
this case, are supported only by oral testi- 


mony; and I am of opinion, that the weight of . 


evidence . is ingfayour of a belief that the 
concerns of the partnership have been finally 
settled, and that the plaintiff has received the 
amount due to him except about $27. 

It is therefore ordered, adjudged and de-\ 
ereed, that the judgment of the parish’ court 
be annulled, avoided and reversed, and that 
the plaintiffdo recover of the defendant the- 
sum of $27; with costs in both courts. 


Preston for the plaintiff, Pierce for the de- 
fendant. 
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STEER vs. WARD & AL. East’n District. 
Feb. 1822. 


= a 2 . MD wy 
Appeat from the court of the third district.  grzza 
¢ 3. 
Wass & au. 


Porter, J. ‘The questions to be decided® 
A A power of 
in this cause, are, whether a general power of ttomey to ad- 


minister on the 


: . e ’ < he 9 - i i by 
TO- Principal’s pro- 
attorney to administer on the principal’s p mo raga 


. : “ @8, authorise the 
perty, is a sufficient authority to sell negro im egpaigger 


and if it is not, whether a letter in the follow- slaves. 
? No particular 


ing words will support the sale ? form 1s required 

* — New-Orleans, Jan. 11, 1818. feied” it the 

Jupcr Tessier, . wad 
Dear Sir,—Since I left Baton Rouge, I” 


have made up (my) mind to sell Susan and 
her children; therefore, you will do me a par- 
ticular favour in aiding and assisting captain 
Hall in the same, as he is my agent. 


(Signed) J. M. Creavenanp. 


The general power to administer did not 
give aright tosell. Our laws require a special 
authority to enable the attorney-in-fact to 
alienate immoveable property. Civil Code, 
422, art. 10. 

If the sale therefore is good, it must be in 
virtue of the letter just transcribed, addressed 
to the judge of the parish where the property 
was situated. 
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East'a District. 


Feb. 1322. 


CASES IN THE SUPREME COURT 


Our law recognises a power of attorney in 


Sling “this form. Civil Code, 422, art. 6, Part. 5, tit, 
TEER 
Wineitadini 





12, 424. The only enquiry then is, are the. 
expressions contained in it sufficient to mark 
clearly the intention of the principal, that his 
agent should dispose of the property now in 
contest ? Shee 

I am quite satisfied that they do express 
this intention. The writer says he has made 
up his mind to have certain.slaves sold, and 
requests the judge to assist his agent in doing 
so. 

I do not see how language could convey more 
clearly his wishes, or recognise more perfect. 
ly the authority he intended to confer. 

The ‘law has provided no particular form 
for a power of attorney, it is sufficient if the 
principal distinctly expresses his will. Par. 
5, tit. 12, 1.24. Pothier, Tratté du contrat d& 
mandat, n.-30. Sive rogo, sive volo, sive mando, 
sive alo quocumque verbo scripserit ; mandati ae- 
tio est. Dig. hb. 17; tit. 1, 11, n. 2. 

A bill of exceptions was taken to the intro; 
duction of the letter to Tessier, but I have 
been unable to discover any good reason to 
justify us in rejecting it. 

{ am therefore of opinion, that the judgment 
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of the district court be annulled, avoidedgand ae ote 


reversed; that the defendants do deliver to sr 
: . STEER 


the plaintiff the slaves mentioned in the pe- v8. 

“ye os : . Warn& aL 
tition; that the injunction granted by the dis- 

trict court be made perpetual, and that the 


appellees pay the costs of this appeal. 





Martin, J. I am of the same opinion. 


Matuews, J. From the tenor of the letter 
addressed to the parish judge, it is evident 
Cleaveland intended that his agent, Hall, 
should have power to sell and convey the 
slaves now in dispute ; and it is probable that 
he thought the general power granted to 
transact all his business, would authorise such 
sale; which, although in itself insufficient, 
when coupled with the letter, gave to his 
agent full authority to act for him in trans- 
fering the property. As it does not appear 
that there was any bad faith in the transac- 
tion, I am of opinion that. the plaintiff's title 


to the slaves ought not to be invalidated. 


It is therefore ordered, ‘adjudged -and_ de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed; that the 
defendants deliver to the plaintiff the slaves 
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East’n District. 
Feb. 1822. 


Pry 


STEER ° 


vs. 
Warp & AL. 


A party who 
on order to pro- 
cure the attend- 
ance of a wit- 
ness, occasions 
a little delay, 
which might 
have been a- 
voided by taking 
his deposition, is 
not guiltyof such 
latches as pre- 
vent his obtain- 
ing a continu- 


ance. 
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mentioned in the petition; that the injunction 
granted by the district court be made perpe- 


tual, and that the appellees pay the costs of 
this appeal.’ : j 


Duncah for the plaintiff, Eustis for the de. 
fendants. 


ee 
LEE vs. ANDREWS & AL. 
Appeat from the court of the first district. 


Porter, J. The only question presented in 
this cause, is the correctness of the opinion 
of the court in refusing the defendants a con- 
tinuance. 


This action was commenced on the 24th # 


day of May. The petition alleged that Robt. 
Andrews, the only partner of the firm of An- 
drews & Co. in the state, was about to depart 
therefrom, and prayed that he might be held 
to.bail. On the Ist of June, his counsel made 
an affidavit that there were letters and papers 
material for the defence, and without which 
he could not file an ahswer. Sixty days were 
granted him to make one. 


-The_17th of September this answer. was 


put in, and the same day a commission was 
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granted to take the testimony of certain 
witnesses residing in the state of Kentucky. 
On the 7th of November the cause was tried. 
The defendants, before the case was gone 
‘into, moved for a continuance,: on affidavits, 
which will be hereafter noticed; and at the 
same time, offered then to take the testimony 
of the witnesses on the part of the plaintiff, 
and to come under an agreement to go into 
trial at all events, on the next calling of the 
cause. The court over-ruled the motion, and 
the defendants excepted to the decision. 

The affidavits on which this application 
was made, were sworn to by Dorsey, the 
agent of the appellants, and by their counsel 
in the cause. 

The first mentioned witness declared, that 
he was informed, and believed, that there 
was a just defence to the action, and that by 
letters from the defendants, he was instructed, 
that one of them was to leave Kentucky on 
the first of October, and was expected here 
the first of November, bringing with him one 
Stockton, as the deponent believed, a mate- 


terial witness for the defendants ; and that he 
expected said Stockton to prove thé correct: 
ness of the items claimed as a set-off against 
Von. x. 86 











East'n District, 
Feb. 1822. 
Pty 

Lee 
v8. 
AuprEws & a5 
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East’n District. 
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the plaintiff’s demand, whereby a balance 


~~ would be found-due by them. The affidavit 


Awprews & au 





negatived in the usual manner, that it was 
made for delay, and concluded by stating the 
expectation of the affiant, that the witness 
would arrive in this city before the next call- 
ing of the docket. 

The declaration of the counsel in the cause, 
was to the same effect? and further added, 
that the reason of his not having forwarded 
the commission, was the information he had 
received, and the belief founded on it, that the 
witness intended to leave Kentucky about 
the first of October. 

Applications of this kind are addressed to 
the legal discretion of the court, and must, in 
a great measure, -depend on the particular 
circumstances of each case. In that now be- 
fore us, the cause was at issue on the 17th 
day of September, and a commission was 
taken out the same day, which appears not 
to have been executed. I agree entirely 
with the position taken by the plaintiff’s coun- 
sel, that the change of determination in the 
‘defendants, to execute the commission, can- 
not affect the opposite party; that the trial 
ought not to have been postponed, because 
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.to procure the testimony from Kentucky. 
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they chose to rely on the personal attendance © 


of the witness; and I think that a longer time ~V~ 


should not have been extended them than 
would have been had the commission been 
forwarded to Kentucky. The question then 
is, had the defendants proceeded regularly to 
obtain the testimony, under the authority of 
the court, would it have been a sound exer- 
cise of discretion to have ruled them into 
trial, under all the circumstances of the case ? 
I think not. Fifty-five days had only elapsed 
from the period the dedimus was taken out, 
until the trial of the cause. When evidence 
is to be taken at so great a distance, time 
must be allowed for all the various contingen- 
cies that may prevent its return:—the ab- 
sence of the commissioner; of the witness; 
and the uncertainty of conveyance. Dili- 
gence cannot be fairly tested by the time in 
which the distance may be travelled, or a let- 
ter conveyed by mail. 

It is true, the commission was not taken out 
here, but from the facts disclosed by the affi- 
davit of counsel, for not acting under it, I 
think he was entitled to the same delay to 
procure the witness, that he would have had 





Anprews & ai. 
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ele -_ This construction imposes no hardship on the 


TF aa plaintiff, and leaves the defendants liable to 
alll the consequences that might flow from 
ats negligence. 
We have held in the case of Lecesne vs. Cot- 
tin, 9 Martin, 454, where the subject of dili- 
gence was strenuously debated, that when- 
ever the propriety of granting a continuance 
to a defendant was doubtful, the duty of 
the court was to accord it. Because, if there 
was error on that side, it produced but delay. 
If on the other, irreparable injury might be 
the consequence. Holding still the same opi- 
nion, I do not feel myself authorised to say 
that the defendants here were not entitled to 
further time. 
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The circumstances which attended the 
progress of the cause, before the answer was 
filed, are not of that nature to authorise us to 
declare that delay alone was intended from 
the commencement of the suit. 

The judgment of the district court should 
be reversed, the cause remanded fora new 
trial, and the appellee pay the costs of this 
appeal. | | 


Martin, J. The examination of witnesses, 
in open court, is so preferable to that before 
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@ commissioner, that I think a party ought to aes De 


be indulged who seeks to obtain it, though wow 
this be productive of some delay. ‘oo 
I think, that in the present case, the defen- a eeaamemars 
dants cannot be charged with having no other 
view than to obtain delay. The court a quo, 
in my opinion, erred in withholding the con- 
tinuance. We ought to reverse the judgment 
and remand the cause for trial. 


Martuews, J. I concur in the opinion of my 
colleagues. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and that 
the case be remanded for trial, and that the 
appellee pay the costs in this court. ) 


Grymes for plaintiff, Hawkins for defendants. 
— eae 
WATSON & AL. vs YATES. 


Apreat from the court of the first district. The invoice, 
the bill of lad 
Porter, J. The plaintiffs allege, that the can per se i 


defendant, commander of the brig Eliza, re- eauauie 
ceived a box of merchandize at Liverpool, tae 
England, which he promised to deliver them 


in New-Orleans, 














688 


East'n District. 


Feb. +622. 


SP 
Watson & aL. 
rs. 


YarEs. 
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The bill of lading acknowleges the receipt 
of the box, and the evidence shews satisfac 
torily, that it has not come into the possession 
of the plaintiffs. , 

‘To prove the value of its contents, the in. 
voice was produced. but the court rejected it; 
and avbill of exceptions brings the correct. 
ness of that opinion before us for examination, 

In the case of Urquhart vs. Robinson, 1 Mar- 


’ tin, 236, this question received a very serious 


examination, and there the court, in a case si- 
milarly circumstanced to the present one, 
held that it was not legal evidence. 

I am of the same opinion. It is a paper to 
which the defendant was neither party or 
privy. Itis not a writing emanating from him, 


_it is res inter alios acta, and has not the sane- 


tion of an oath. Were we to hold it legal evi- 


dence, two persons, by combining together, 


might ruin a third party, without even incur- 
ing the risk of perjury. 


It has, however, been insisted, that there is _ 


other evidence in the record to prove its 
value. I have examined the whole of the 
testimony with much attention, and I can dis- 
cover nothing which would authorise the 
court to come to that conclusion. 
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The first witness declares, that his know- Pas’s Diswict. 
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lege of the merchandize contained in the box wore 


was derived from the persons employed to 
pack the goods. This is nothing but hear- 
say. Thesecond, Sabatier, had no knowlege 
of the contents, except what he derived from 
the invoice. We have already seen that the 
paper itself is not evidence. The third, 
M‘Nair, knows nothing of their value, except 
that which the invoice furnishes. 

Notwithstanding the value of the goods has 
not been proved, it has been satisfactorily 
established, that the defendant received a 
box in Liverpool, to be delivered to the plain- 
tiffs in New-Orleans, and that he has not per- 
formed his contract. He is responsible, there- 
fore, to some amount, and as the plaintiffs 
have not proved how much, they can only 
recover a sum merely nominal. Lastegue vs. 
Baldwin, 5 Martin, 196. 

I think that the judgment of the district 
court should be reversed, and that the plain- 
tiffs recover one dollar, with costs in both 
courts. 


Martin, J. I was one of the judges who 
tried the case of Urquhart vs. Robinson, and 
have never been satisfied with the opinion 
there given. 


Watson & AL. 


vs. 
Yates. 
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Raat Dewiel There oughit to be judgment for nominal 


w= damages. 
Watson & aL. 


vs. i eo 
Yarzs. Martuews, J. I concur in the opinion of my 


colleagues. 


It is therefore ordered, adjudged and de. 
creed, that the judgment of the district court. 
be annulled, avoided and reversed, and that 
the plaintiffs recover one dollar, with costs in | 
both courts. 


Smith for the plaintiffs, Maybin for the de. 


fendant. 
\ —— 


PLANTERS BANK & AL, vs. LANUSSE & AL. 


The act of APPEAL from the court of the first district. 


1817, directing 
the proceedings ° : 
to be pursued in. PORTER, J. Several questions of consider- 


f volun- ' ; 
tary surrender, 2Dle importance have been raised on the 


d : i 
thowe which are argument of this cause. The first is, whether 


“redien must the act of 1817, regulating the manner in 


be inted b ° 
the majority of Which veluntary surrenders should be made, 


ditors in a- ° 
mount, ana if governs those which are forced ? 


the claim of 


those offering to Lhe appellants insist that it does, and rely 


"vote is disputed, 


it must be prov. ON the authority of Febrero, 2, ib. 3, cap. 3, sec. 


ed, as in ordina- 


ry cases, by le- 1) % 40, who states that the same rules are 


1 id ° © ° ° t 
Claims of ere. Observed in both concursos, in every thing 


ditors may be 


investigated Which concerns the substance of the judg’ q 
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. provement made in the one should extend;to 
the other. Were we to adopt thie construc 
'* ) f 
“Vou. x x. 87 
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merit, the. validity’ and, preference of the aay ee iz 


claims of creditors, their classification, their ie i 
payment, the inventory or sequestration, and may Sate 
the! administration of. the estate. The ques- anya tad, | 
tion then is, does there exist so close and inti- previous tothe © 7 
appointment of = 
mate a connection between the two remedies, Pr i 
te see of 
that every alteration in the one necessai 
extends to, and embraces the other. »-\)) are at ae a 
The counsel seem to have argued this cauige dale ai 
as if there was a general provision in ena ' 
Spanish law, that the rules on certain points; puted, 
in the two modes of surrender, were not’ only @ipight tage 
the same, but should in future be so. Nothing trial ot 


facts 
of that kind has been shewn to us. All we ‘ola 
as - ot. 
can learn is, that at one time there were seve- paid his endo * 
see, cannot Be 
ral rules, common to both. But.it does not permitted to 
































vote at the deli« © 
follow,;.as a necessary consequence, they beration of the 
* creditors for - 
should always remain so. syndics. 
The oath of 


|, The-act of 1817, provides, for “voluntary an agent whose 
knowl f the 

gurreaders,” and not for “forced.” , On what snient dea: ble 
principal, is de- 


grounds then can we decide, that it includes rivative, is not ; 
the latter remedy ? No other have been urged, et 
except.that it has been shewn that at onetime 

the; practice in each ‘concurso was alike, and 


that-it is.a reasonable inference, that any im- 
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a ; ute Digtset tion, it would be disregarding the letter of the 
~~ law, under the pretext of pursuing’ its spirit 
Ske further than it has ever been done before—it 

ei & re “would be enacting by analogy, and repealing 

pe sont by at, 

: : «I think therefore the provisions of this sta 
sh ish “tute are not applicable to a case such as this, 
“la “where the surrender has been compelled’ at 

» thei instance of the creditors. If inconvenience 
attends this decision, the remedy must: be 

Bu sought from that branch of the government i in 

» which the constitution has vested the power of 

making laws. 

The want of precise and positive regula 
tions, in the ancient law on this subject, which 
was no doubt the reason that induced the le- 
gislature to pass the act of 1817, respecting 
voluntary surrenders, cannot but be: felt in 
deciding this cause. The parties have asked 
our opinion on all the points submitted. 1 
shall confine mine to what is necessary for the 
decision of the case before us, as'I' suppose 
regulations by legislative authority will su- 


pee 


persede the necessity of this court going into _ 
the question at large, in order to settle the . 


I shall consider—1. What kind of proof io 5 








” hats 








~ ‘ate 
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required by law, in order to establish the right ay Diewie : 4 
to vote as creditor for the election of syndics. be ster 


LANTERS? 
2. If other creditors have a right to make sare oa 
yer th to it. | Lanvasm ts : 


.:3, [f.that opposition, when formed on facts, 
should be tried by a jury. 

4. If the persons, whose votes were ob- 
jected to here, legally established their cha- 
racter as creditors. 


I. The Spanish jurisprudence provided, 
that the administrator should be appointed 
by the whole of the creditors, or by the ma- 
jority inamount. Febrero, 2, ib. 3, cap. 3, sec. 1, 
n. 26. Ifall agreed in the nomination, there - 
was little difficulty as to the right to vote, and 
no occasion to establish it. 

If, on the contrary, a difference of opinion 
existed, or the creditors had different inter- 
ests, and the majority was to prevail, some 

mode must have been contemplated to ascer- 
tain that majority, and establish the amount of 
each claim ; otherwise, no election, such as 
the law prescribed, could have taken place. 

In what manner those persons who offered 
to vote, were to prove the sum due to them, 
the books which treat on this subject do not 
inform us. - How then ought we to presume 
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East’ Distviet: they were to prove! it ?\I know of ‘no’ other 
ww mode but that which the law requires in every 
PLANTERS’ 
wai & a1 case where facts are contested in courts of 

Lantsen & a1; justice ;—by legal evidence. 

Whenever the law declares that dértain 

rights are the consequence of possessing a 
particular character, proof of that character 

must precede the exercise of the rights it con- 

fers, and if it is silent as to the mantier in 

which this proof is to be made, the evidence 

| This is 
the general rule, and I think we are bound to 


must. be the same as in other cases. 


apply it to this case, unless the exception is 
shewn. 

If we depart from this principle, what do we 
get in its place? Why, that any kind of proof 
will be sufficient, or none—that all that is re- 
quired to vote, and for any amount, is the sim- 
ple assertion of the person who presents him- 
Positive law should be 
shewn to the court, to induce it to sanction a 


self as creditor. 


course of proceeding that would give to per- 
sons, who. perhaps had no interest in the es- 
tate, the election of syndics, and place in the 
power of those syndics property to an im- 
mense amount, which they might waste, or 
fraudulently convert to their own emolument, 


made 
if that 
it, anc 
is esti 


cessi 
to it 
solv 
auth 
has 
hav 


for 
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made by those who afe.really creditors; that 


is established by legal evidence. 


I]. What has been already said on the ne- 
cessity of the creditors to establish their right 
to interfere ‘with the management of the in- 
solvent’s estate, decides the question as to the 
authority of the others to oppose it. If, as 
has been already shewn, it is necessary to 
have a majority in amount, to controul-the 
rights of the minority, and appoint an agent 
for them, it would seem to follow, as a conse- 
quence, that if there is not that majority in 
amount, if it is apparent, and not real, the 
persons who are supposed to be in the mi- 
nority should have the liberty of proving it; 
otherwise the syndics. would not be appoint- 
ed in the manner directed by law. 

It has been urged, that this examination- 
into the claim of each creditor, cannot take 
place until the appointment of an administra- 
tor or syndic has been made, and Febrero, 2, 
hb. 3, cap. 3, see. 1, n. 26 & 29, has been cited 
in support of that position. It is very true, 
that after the appointment, the claims are sub- 








| think therefore the appointment must be _ Be 


if that character is disputed, they must prove pANK & reg 
it, and that in the same manner any other fact Lanvssn & ax. 
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Vapt'n Distt ject to be examined and contested. But] have 


wy~ cannot see any thing.4n this doctrine at ah} ™4Y 
mae Ba opposed to the rights of bona fide creditors} 'F* 


Lanuser & at. prevent such as are not so from voting ‘fof ditot 















syndics. I think, on the contrary, the author pres 
is speaking of the necessary requisites which} 2" 
precede the payment of the creditors afte By 
an administrator has been appointed, and the tha 
proceedings are approaching to a close. a tbe 
The very passage quoted (Febrero, loco eta) | eid 
supports the right to oppose the nominatin} © 
of syndics. It requires the judge to confirm} ™ 
the person appointed, if fit and proper, 3 ” 
there is neither fraud or collusion. If eit aj 
appear he should refuse. Have not the pay 
ties interested then a right to shew’ that m ds 
it is the duty of the judge to decide on? - 
There is another material cohsideratf ie 
If this verification of the claims of each “ a 
tor can only be made after the administrator 
is appointed, it would’ be useless to give & 
right to make opposition. Before it could " 
exercised, the whole property of the insolvemli 


might be wasted. 4 , 

It is said that this double examination of: 
sums due each creditor, once to vote, and al a i 
other time to be paid, is vain and useless - Rs 
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’ East’n District. 
But ‘the answer of the appellants’ counsel to pidge oo 


this argument .is satisfactory; changes may ~~~ 


° : PLANTERS’ 
But jf have taken place in the mean time;, endorsers sane @ ad i 






















at qf may have taken up notes; conditional credi- Sidsliteihtda! 
orsj(jf tors may have become absolute ones; and cre- 
ditors who did not appear, and were not re- 
Litho} «presented at the first meeting, may come for- | 
which} ward by themselves or agent, on the second. 
after No difficulty is presented by the objection, 
dthe| that the notary is not a judicial officer, and 
"T° therefore, cannot take the evidence and de- 
ta) _gide on it. His duty is to record the proof 
atin | «each party presents, and return it to court 
fin{ Wliere it can be acted on. Nor do I find any 
oa in the argument, that there is no person to 
carry on the suit. In cases of this kind, all 
the creditors are at once plaintiffs and defen- 
hich dants. Febrero, 3, cap. 3, sec. 1, n. 29. \ 
It is true, as has been contended, that this 


a => 4g 


fy ©=« Course _may produce delay and inconveni- 
edif ence; but on the other hand, all the property 
may be dissipated ;—between these evils the 





choice is easy. 


‘bf =o. The .right to make opposition being 
mi §=— established, the question by whom it is to, be 
7 —° examined, is of easy solution. The trial by 
jury, is a privilege of which no citizen of this 
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East'n District. state can be deprived, except by his own con: 


Feb. 1822. 
Py 


PLANTERS’ 
BANK W AL. 


sent, and consequently cannot be refused to 
the parties in this suit, if it should appear that 


vs. ° 
Lanvsse & at. facts were put at issue. 


The appellees contend, that questions of 
fact were not at issue between the parties, 
To ascertain this, the pleadings must be re. 
sorted to. The opposition made by the ap. 
pellants to the nomination before the notary, 
alleges various reasons why it should not be 
confirmed. Among others, that Tricou had 
not paid the endorsements for which. ‘he 
voted; and that the debt of Dutillet & Sagory 
was compensated, by a larger amount due the 
debtor Lanusse. The answer to this opposi- 
tion denied generally, all the matters of fact 
alleged in it. This, I think, was sufficient to 
have the case enquired of by a jury. 


IV. It is however, insisted, that even ad- — 


mitting the facts to be true, which are alleged 
in the opposition, that Tricou, as endorser, 
had a right to vote. 

I do not think so. An endorser who has not 
paid his endorsee, cannot be permitted to 
vote at the deliberation of the creditors for 


syndics. Because, he would have no right as _ 


4} 


































~ rections to the judge to send the parties before 
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P East’n Distriot 
such, to ask or receive payment on the final“)? j35 


liquidation of the insolvent’s estate. He is not ee 
a creditor; he may become one: whether he nani Ate 
shall or not, depends on a ‘future event) and Lanosse & at, 
until that event takes place, he cannot con- 
troul the proceedings of the other persons to 
whom the insolvent is really indebted. Po- 
thier, Traité des obligations, n. 235. 

The appellees further insist, that setting 
aside those votes, still they have the majority, 
as the judge illegally rejected the vote of 
madame Lanusse, through her attorney. But 
under the view: I have taken of the law, that 
every creditor, whose right to vote is disputed, 
should be obliged to establish that right by 
legal proof, I agree with the judge a@ quo, that 
the oath of an agent, whose only knowledge is 
derivative, is not such evidence as the law 
requires. 

As this case has been conducted below, 
evidently with a view to the act-of 1817, on 





ee 
* 


the subject of voluntary surrenders; I think 
that the cause ought to be remanded, with di- 


a notary to establish their respective claims, 
and appoint syndics according to law, and that 


the appellees pay the costs of this appeal. 
Vou. 10. 83 
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East’n District + : sag 
Feb. 1522. Martin, J. I concur in the opinion just 


“~V~ pronounced. 
PLanTeERs’ 
BANK & AL. 


os. Matuews, J. I do likewise. 
Lanusse & AL. : 


It is therefore ordered, adjudged and de- 
creed, that the cause be remanded, with di- 
rections to the judge to send the parties be- 
fore a notary to establish their respective 
claims, and appoint syndics according to law, 
and that thé appellees pay the costs of this 
appeal. | 


Seghers for the plaintiffs, Derbigny for the 
defendants. 


CONRAD vs. LOUISIANA BANK. 


a party to give 
in evidence 


“circumstances Porter, J. This action was commenced 
not immedi 


ately canner against the Louisiana Bank, to recover the 
a amount of four of their notes of $100 each. 
oe ae The defence set up was, that they were forged. 
nah ee The cause was submitted to a jury, and they 
cores of found a verdict for the defendants. The court 


issue. j 1 
Ue. te nee 22Ve Judgement in pursuance thereof, and the 


ther proved to nlaintiff has appealed. 
Four bills of exception were taken on the 


Toauthorize AppEraL from the court of the first district. 
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trial of the cause, and the questions arising on ©st’s Distriet | 
























Feb. 1822. 
them are now submitted without argument. At 
ONRAD 

By the second bill of exceptions it appears, oe 


that the plaintiff offered a witness to prove, 34% 


have the sig- ||. 
nature of the | 
for $100, similar in every respect to those Prefident.or 


bank, or ac- | 


on which this suit was instituted. And that knowledged | 


. by them can- | 
they afterwards declared said note was forged. not be laid be- 


fore experts as 


that the bank had given in payment a note 








The court rejected this testimony. a ground of 
ei comparison. — 

The plaintiff also offered to prove, that the A lege 
m e ex) 


P ; ay 
president and cashier of the bank, when called 2™ned_ whe- 
ther the en- | 


before a justice of the peace were unable to ving of 2 


note is similar | 


— * : : to th vhich | 
distinguish their avowed and genuine notes, are avowedly: 


from one which they had given in payment to ade 
a third person. The court refused to let this | 
testimony go to the jury, and that refusal forms 
the ground of the third bill of exceptions. 

The extent to which circumstances not im- 
mediately connected with the matter under 
investigation, may be recéived in evidence to 
strengthen the testimony which the parties 
ofer directly on the point at issue, is so well 
and clearly explained in a note to the last 
editon of Phillip’s Evid. 134, (edit. 1820) that 
I shall transcribe it here, as expressing very 
fully my own ideas on this subject—“ Direct 
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East'n District evidence is not to be required or expected ; 
“~~ nor is it requisite that the circumstantial evi- 


ConraD A : 
vs. dence should have a direct relation to the 


Louistana 
Bask. Immediate subject of inquiry. Much less, 
that the inference drawn from the circum- 
stances proved, should be absolutely certain, 
or necessary. It is sufficient if the evidence 
be such as to produce a fair and reasonable 
presumption of the facts at issue, and if it has 
‘that tendency, it ought to be received, and 
left to the consideration of the jury, to whom 
alone it belongs to determine upon the precise 
force and effect of the circumstances proved.” 
Applying this rule to the case before the 
court, I do not see how the fact, that the bank 
received and paid out a note, which was not 
genuine, could raise a fair and reasonable pre- 
-sumption, that the notes on which this suit is 
brought, were put in circulation by them. It 
would have proved they might have done so: 
but that is tuo remote a presumption. 
The third bill of exceptions, which relat2s 
to the difficulty in which the cashier and jre- 
sident found themselves, to distinguish whe- 


ther their signatures to a certain note of $100, 
were forged or not, is easily disposed of ; for, 
according to the statement sent up, it does 
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not appear to have been even alleged tha 
this note was similar to those on which this 
action was instituted. : 

The opinion of the judge, that a note nei- 
ther proved to have the signature of the pre- 
sident or cashier, or acknowledged by them, 
could not be laid before the experts, is clearly 
So also is that which admitted a 
witness to give testimony concerning the en- 


correct. 


graving. 
I think the judgment of the court below 
should be affirmed with costs. 


Martin, J. I cannot entertain any doubt of 
the correctness of the decision of the district 
judge, refusing to suffer a note not proven or 
admitted to have been signed by the defen- 
dant’s agents, to be used on a trial of com- 
parison. 

The judge was perfectly correct in reject- 
ing evidence, that the defendant’s agents had 
paid notes, which the witness offered, consi- 
dered as perfectly similar to the one sued on. 

It follows, that he was likewise correct in 
the opinion excepted to, in the third bill. 

Evidence of the engraving was proper to 
go to the jury, although it is certainly not 
conclusive. 
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t East’n District 
Fi 


‘eb. 1822. 
aA 


ONRAD 
vs 


LovistaNa 


BANK. 
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East’n District 
Feb. 1822. 
aA 

ConrabD 
vs. 
Lovuistana 
BANK. 


A payment to 
a creditor out 
of the ordinary 
course of busi- 
ness on the eve 
of bankruptcy 
is void. 
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I think the judgment ought to be affirmed. 

Matuews, J. I concur. 

It is therefure ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs, 

The plaintiff in propria persona, Moreau for 
the defendants. | 


—~p—. 


RITCHIE & AL. SYNDICS vs. SANDS & AL. SYNDICS. 


AppEAL from the court of the first district. 


Porter, J. This is an action to recover the 
price of twenty-six bags of pepper, sold by 
Ritchie, Moore & Co., to the defendants. 

The general issue was plead, and the state- 
ment of facts presents the following case for 
decision :— 

On the 5th of April, Sands, Kelshow’ & Co. 
lent to Ritchie, Moore & Co. $500. On the 
12th, they purchased the merchandise stated 
in the petition; and on the 16th of same month, 
Ritchie, Moore & Co. filed their petition, to 
have the benefit of the laws of this state for 
the relief of insolvent debtors. 

The question then is, as to the validity of a 
payment of this kind, made out of the ordinary 
course Of business, and on the eve of bank- 
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ruptcy. The principle which decides it has Pst District 


been fully examined in the cases of Brown vs. ~V~ 
Ritcute &at. 

Kenner & al. 3 Martin,217.' Meeker’s ass. vs. sTEDICE. 

Williamson & al. syndics, 4 Martin, 625. I con- a oe. 

cur entirely with the opinions there express- 

ed ; and as it is unnecessary to repeat the rea- 

soning on which the court, in those cases, 

came to the conclusion, that debtors imme- 

diately before their declared insolvency, could 

not discharge their debts in the manner it 

was attempted to have been done here, I 

think that the judgment of the district court 

should be annulled, avoided and _ reversed, 

and that the plaintiff do recover of the defen- 


dants, the sum of $311 85 cents, with costs. 


Martin, J. Thecase of Brown vs. Kenner, 
was decided before I came to this court, and 
I am perfectly satisfied therewith. I concur t 
with judge Porter. 


Matuews, J. I concur with my colleagues. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and that 
the plaintiff recover from the defendants, the 
sum of $311 85 cents, with costs. 


Hennen for plaintiffs, Smith for defendants. 





East’n District 


Feb. 1822. 


aa Martin, J.* 
_ Jounson’s Ex. 


vs. 


Doncan & AL 


SYNDICS. 


Proof of n 
tice to an e 
dorser is esse 
tial to a rec 


very against 
him. 
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JOHNSON’S EX. vs. DUNCAN & AL. SYNDICS. 


The petition stated, that one 
Bell made his promissory note to M‘Master 
& Adams, or order, for $3000. That the 
o latter endorsed it to Duncan & Jackson, who 


n 
0 


-endorsed it to Johnson; that at maturity, Bell 
neglecting to pay, the note was protested, and 
due notice given to Duncan & Jackson. That 
about four, months after, Bell made a partial 
payment of $687 50; and soon after, judg- 
ment was obtained against him for the ba- 
lance, interests and costs; and he afterwards 
died, and the judgment was revi’ed against 
D. L. Todd, his representative, and a fi. fa. 
issued, and no property found. That the de- 
fendants have in their hands the property of 
Duncan & Jackson, many of whose creditors 
they have paid; yet they refuse to pay the: 
plaintiffs. They plead the general issue. 

There was judgment for the plaintiffs, and 
the defendants appealed. 

It does not appear from any part of the 
record, that notice of the protest was given 
to the defendants, (the endorsers) but the 
district judge has thought that this deficiency - 





* Porter, J. did not join in this opinion, having been counsel in 
the cause. 
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in the evidence is cured by the subsequent ad- Fes — 


mission of the defendants, in their account on “W* 
file. I have vainly looked for this account a Yo 
of the evidence before us. It is true, Bell's: connean? 
note isreferred to in an account current be- : 
tween M+Masters & Adams, and the plain- 
tiffs’ testator. Admitting this document to be 
evidence in the case, it does not appear to 
me, that it establishes that. the notice was 
either given or waved. 
I conclude, that as proof of notice to an en- 

dorser is essential to a recovery against him, 

_ the plaintiffs cannot recover. We ought to 
reverse the judgement, and ours should be for 


‘the defendants, with costs. 


Martuews, J. Iam unable to discover any 
thing in the statement of the account as relied 
on by the court a quo, which places this case 
on a different footing from ordinary suits 
against endorsers of negociable notes. I there- 
fore concur in the judgment as pronounced. 

It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and that 
judgment be rendered for the defendants, with 
costs in both courts. 

Hennen for plaintiffs, Livermore for defendants. 
Vou. x. 89 
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Bast’n District. QRWOOD’S EX.’S vs. DUNCAN & AL.—DUNCAN 


Pw & AL. vs. NORWOOD’S EX.’S. 
Norwoop’s 
oy Apprat from the court of the first district, 


Duncan & at. 


Ifanexecutor. dennen, for the executors. This suit was 


=. > instituted by the plaintiffs, executors of 


itaout taki 
any steps for the Charles Norwood, deceased, to recover from 
reco f 
debt, and after. the defendant, A. L.. Duncan, the sum of $6000, 


d i fu - . : + . 
ther credit, tak. deposited in his hands on the 21st of Decem- 


inhic cnn eee ber, 1816, by C. Norwood, as security for 


ore cent an whatever balance might appear to be due by 


himself (as if the } : 
himself (asifthe him, as one of the executors of the estate of 


pebt ave toh) the late William Marshall, of Baton Rouge, 
ble totheestate- on a final settlement. See the receipt of A. 
L. Duncan annexed to the record. 
It is admitted by the plaintiffs, that on a 
‘final settlement, C. Norwood was indebted to 
the estate of W. Marshall, in the sum of $837 
25. cents, and that the defendant, A. L. Dun- 
can, did pay over to C. Norwood the further 
sum of $1450, which two sums being deducted 
from the $6000, leave a balance of $3712 75 
cents, which is sought to be recovered by the 
present action. , 
This recovery is resisted by the defendant, 
on the ground, that C. Norwood, one of the 
executors of W. Marshall, received a note for 
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- FOS 


the sum of $2720 374 cents, dated 11th of - ne ta 
November, 1803, and drawn .by W. G.Gar- ww 


land, to the order of W. Marshall, payable 


Norwoopn's 
EXx.’s 


° > vs. 
one year after date, and bearing an interest Duncan & ar. 


of 19 per cent. per annum, from the date, un- 
til final payment; and that, inasmuch. as he’ 
did not obtain payment of this note when it 
came to maturity, he should account for the 
amount of it. | 

The facts relative to it are these, as ap- 
pears from the evidence on record :—C. Nor- 
wood, having used every effort to obtain pay- 
ment from Garland, without effect, did, on the. 
14th of November, 1807, by a notarial act, 
passed before N. Broutin, notary-public of 


New-Orleans, take a mortgage from Garland, 


on fifteen slaves, forthe very purpose of se- 
curing the payment of the sum which still 
remained due to the estate of Marshall. On 
the same day, 14th of November, 1807, pre- 
viously to the execution of the mortgage, C. 
Norwood took the precaution of obtaining 
from Garland, an affidavit before J. Lynde, 
notary-public, that his wife had no claim on 
the slaves thus mortgaged. There is, how- 
ever, no mention made in the mortgage, that 
the debt was due to Norwood, as executor of 
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Rogie Dia District: Marshall. And it is for this omission: that 


\ev~ Norwood is considered as answerable for the. | 
Norwoon’s 
EX.’s 


debt. 


No evidence has been offered to shew that. . 


Norwood could have recovered the ameunt 
of the note from Garland when it orginally be- 
came due, or that he neglected using any 
means for that purpose; nor is any fraud, neg- 


ligence or fault urged against him, other tham , 


the omission in the mortgage above stated. 
It appears, however, that a gross | fraud was: 
practised by Garland on Norwood, and that 


he lost by him, as well the sum due to the - ig 


estate of W. Marshall, as a large sum due to 
himself; for Garland, soon after the execution 
of the mortgage, became insolvent, filed his 
bilan, and his wife made claim of her dotal 
property, which, with other privileged claims, 
exhausted the whole of his estate, and Nor- 
wood got nothing. 

It is a principle of law fully established, 


that every presumption is in favour of the di+ 
ligence of a factor, tutor, curator,’executor,: 


and every other administrator. See Curia 
Phillippica, lib..1. Comercio Terrestre, cap. 4. 
Factores, n. 10, 13. ‘Illustracion y Continuacion a 
la Curia Phillippica, vol. 2, p. 62, n. 11, 12. 











of 








f gage already recited. Had the note been 


“to put out the money at interest for the benefit 
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The facts of the case, however, fully estab- Bette Deane 


lish.the diligence, care, and good faith of Nor- «~~ 

; ’ A . Norwoon’s 

wood, without any recourse to this presump- xx.’s 

tion of law. eeinhan & at. 
Marshall, in his ee had. loaned this 

money to Garland (without any security) on 

his promissory note alone, which, when. due, 

Norwood could not obtain the payment of; but 


tosecure it, he took from Garland the mort- 
paid, it would have been the duty of Norwood © 


of the absent heirs of Marshall; for such was 
the duty of tutors and curators by the Span- 
ish law. 1 Sala, 84, n. 35, 4 Febrero, 63, n. 84. 
And by a parity of reasons, such is the duty 
of an executor. Now, Marshall himself had 
placed the money in the hands of Garland, at 
an interest of 10 per cent. And Norwood 
not being able to recover it from him, only 
continued the same loan, while, at the same 
time, he: obtained -what was considered an 
ample security for the repayment of it; and 
certainly thereby made the situation of the 
heirs better than it had been when the note 
became due. Moreover, he did nothing con- 
trary to his duty, nor was it in any way mate- 
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* a rial to the interest of the absent heirs to have 
\o.~ the insertion made in the mortgage, that he 


took the security from Garland, in his capa- 


vs. . 
Duncan & at. City of executor of Marshall; nor would such 


insertion at all have benefited them. Tam 
therefore totally at a loss to conceive on what 
principles of equity, or on what authority of 
law, it is contemplated to render Norwood’ 
estate liable for this transaction. The estate 
of Norwood has not been enriched in any way 
from this debt due by Garland; nor can it be 
at all urged that Norwood was deficient in 
diligence, prudence or care; much less that 


he was guilty of a fault, or any degree of neg-' 


ligence or fraud. I therefore trust this hon- 
ourable court, guided by the same principles 
of equity and justice, which influenced «the 
court a quo, will confirm its judgment, and re- 
store to the executors of Norwood, the des 
posit made in the hands of the defendant. . 


Eustis, contra. The defendant, in the latter 
ease, is a depository of the sum of money men- 
tioned in his receipt, which belongs to one of 
the two parties to these suits, which have been 
consolidated. The heirs of Marshall allege 
that they are entitled to recover from the ex- 
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ecutors of Norwood, the amount of William eat Deatt 
Garland’s note, in favour of their ancestor, for wa-w 


the reasons alleged in the brief of the plain- 


tiffs’ counsel. The executors of Norwood pumcan & an 


claim the sum deposited with A. L. Duncan, 
as their own, the conditions of the deposit be- 
ing fulfilled, and no balance being due by 
their testator to the estate of the late William 
Marshall. The depository is ready to pay 
the money to whomsoever the court shall 


 adjudge itto be due. If Norwood made him- 


self responsible for the amount of Garland’s 
note, there must be judgment for the heirs of 
Marshall; if he did not, the judgment of the 
court below must be affirmed. 

. There is no dispute as to the facts—Nor- 
wood, as one of the executors of Marshall, re- 
ceived a note of W. G. Garland, in favour of 
Marshall, of date November 11th, 1803, pay- 
able one year after date, bearing an interest 
of ten per cent. per annum; and on the 14th 
of November, 1807, four years after, took a 
mortgage on certain slaves to secure the pay- 
ment of this debt from Garland, and also a 
private debt of his own; this instrument is in 
his own name, and imports to be for the secu- 
rity.of the payment of a certain sum, due by 
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Garland to Norwood individually. We hold 
that Norwood, by these acts, made himself re. 
sponsible for the debt, that there must be 


Doxcas & at. judgment for the heirs of Marshall, and the 





funds. received by A. L. Duncan, under the 
receipt by him given to Norwood, must remain 
in his hands, as the attorney-in-fact of the 
heirs of Marshall. 

He made himself responsible ; first, because 
he ought, a8 a careful administrator, to have 
protested the note at its maturity. If the 
drawer, being a merchant, had been in good 
credit at that time, the menace of protest 
would have induced him to discharge the 
debt; and if he was in bad credit, Norwood 
ought to have required security without de 
lay: (see his bilan as to his having been a 
merchant.) 

Secondly, because he permitted four yean 
to elapse before any effort was made to se 
cure the debt, during which no information 
was given to the heirs of Marshall of the state 
of their business, which amounts to negligentia 


crassa. 


Thirdly, so aware was Norwood of his re 
sponsibility. that he took the mortgage of the’ 


14th of Nov. 1807, in his own name; cor 
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fused ‘ private debt of his own with that of East’ District, 
his principals, and thereby assumed the pay- w-~ 


ment of the latter. In taking the mortgage, 


and granting an indulgence to the debtor, after Diwéah’ &at: 


a lapse of four years, from the time the debt 
became due, he acted beyond his ‘authority, 
and contrary to his duty, which obliged him 
to collect the debts of the succession, to’ ren- 
der his accounts, and to pay the balance due 
to the heirs. Even were it doubtful’ whether 
he acted within his authority, his having acted 
in his own‘name, makes him responsible to his 
principals. 

Procurator in dubio prosumitur voluisse contra- 


here pro sctpso, non pro suo principal, st contra- 


hendo non decluravertt se contrakere uti alterius 
procuratorem. Casaregis, Discuss. 199, n. 31. 

The heirs of Marshall never’ ratified this 
act; their intention* was formed from the 
purest feelings of humanity; as Norwood was 
old and infirm, they purposely avoided dis- 
tressing him in his lifetime, and as their ne- 
cessities were many, after his death, there was 
no reason for them to desist from endeavour- 
ing to obtain their rights. See testimony of 
John Nicholson. Norwood acknowleges his 
responsibility in his letter to the heirs, and 
VoL. x. - 90 





Eaet’n District. 
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throws himself upon their .compassion, and’ 


ww not in vain. 


The authority quoted by the plaintiffs’ coun- 


iatetsaitiese sel, from 4 Febrero, 63, applies only to tutors 


and. curators, who have the monies of their pu- 
pils in their hands, for a series of years, and 
are therefore bound to employ it profitable. 
The duties of an executor are different, he 
must collect the debts, pay the legacies, and 
render his accounts within the year. 

Though the testimony of the witnesses does 
not establish the fact, it is admitted that the 
note never was collected by Norwood. See 
Norwood’s letter. 

It is immaterial how the presumptions are 
in this case: we have facts on our side sufh- 
cient to establish such a want of diligence and 
care, as will entitle the heirs of Marshall to 
the balance in the hands of A. L. Duncan. — 

This court, if it affirms the judgment of the 
court below, must determine, that an executor, 
where the heirs of the testator are absent, has 
powers more unlimited than any other agent, 
with duties to perform, the neglect of which 


produces no responsibilities, for, if this be not 
one, it would be difficult to conceive of a 
case, in which the want of diligence in an 
executor has made him responsible. 
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The counsel for the heirs of Marshall trusts © 





that the judgment of the court a quo will be ~~ 


reversed, and that his clients will have judg- 
ment in their favour. 


Hennen, in reply. Three reasons are alleged 
to shew that C. Norwood made himself re- 
sponsible for the note of W. G. Garland :— 

1. No protest was made. 

2. Four years elapsed before the security 
was taken. 

3. The mortgage was taken in favour of 
Norwood. 

To the first reply, that no protest was ne- 
cessary. There was no endorser on the note 
to be rendered responsible by a protest, and 
interest was due on the face of the note from 
its date until final payment, agreeably to the 
contract made with Garland, by Marshall 
himself, when he loaned the money. There- 
fore, nothing could have been gained by a 
protest. At that period, moreover,. protests 
of promissory notes were not usual. Garland 
was no merchant, but the sheriff of the terri- 
tory. And recourse to a suit against him 
might have been worse than useless. 

The second reason will be found, on exami- 
nation, equally unfounded. Three years. not 


Duncan & aL. 
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East’n District. four, as the counsel of the defendants has mis- 


calculated, elapsed from the time the note 
became due, before the mortgage was taken. 


Duncan & az, (ad the heirs of Marshall made a demand of 


the amount of this note from Norwood, during 
this period, the case would present a different 
aspect. But no such demand was made; it 
does not even appear that they were known 
to exist. No proof has been given that Nor- 
wood knew of their abode. How could he 
then correspond with them? As executor, 
Norwood was not bound by the Spanish law, 
which alone governs this case, to settle up his 
accounts at the end of the year. Having then 
heard nothing of the heirs for more than three 
years after he had become executor, are his 
own heirs now to be rendered responsible for 
his good intentions in securing the loan made 
by Marshall to Garland, while it continued to 
produce an interest for the benefit of those 
unknown heirs? Were not the views of Nor- 
wood more than disinterested in this transac- 
tion? Were they not praise-worthy ? Could 
he have possibly obtained the payment of the 
note when due, the money would have remain- 
ed at his own disposal during this time, with- 
out producing any interest to the heirs, But 
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itis shewn, by’ the evidence, that Norwood ~s a 


acted for the best of the interest of the heing; wa-~ 
and without any negligence, up to the time of — - 
taking the mortgage; which brings ‘us to the poncaw & ay. 
third reason urged by the counsel of the de- 
fendants, that Norwood took the mortgage in 
his own name. But,I think, I have already 
shewn, in my argument, that this could make 
no difference. The authority quoted on this 
point, can have no application to the present — 
case. It would have been decisive in a con- 
test on the nature of the contract between 
Garland and Norwood. But I cannot com- 
prehend, in what way it shews, that Norwood 
made himself responsible thereby, to the heirs 
of Marshall. Surely a commission merchant 
never rendered himself responsible for the 
goods of his principal, because he had sold 
them as his own, and made out a bill of par- 
eels accordingly. 
The onus proband: in this case, lies upon the 
heirs of Marshall. It-is for them to prove the 
negligence of Norwood, and establish, by an- 
controvertible facts, his liability to their de- 
mand. Every presumption is in favour of 
Norwood, who has returned all the vouchers 
of the estate into the court of probates. See 
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Baan Disc: testimony of J. Nicholson. And with them in. th 
ww the note of Garland ; this alone discharged | ou” 
= him from all responsibility, except fraud, rela. Tl 


Dewcan & at. tive to this debt due. by Garland. See the | 28° 
authority quoted from Curia Phillippica, Mw. | %™ 
trada. Fourteen years have elapsed since | ‘he 
this pretended liability occurred. After such claii 
an unaccountable delay, this court will re. that 
quire very strong and satisfactory evidence at 
to charge an executor, whose whole conduet act 

_ has been acknowleged as meritorious in the 
highest degree. dan 
A fairer case than the present, was never ip 
presented to the equity of a court; and] | 


think, no rigid rule of law has been violated the 
in such manner, as to charge the executors of | © 
Norwood, with the payment of a sum of money Th 
which would beggar his heirs. * 
0 
Porter, J. The first of these actions in em 
the order they are above stated, was commen- ™ 
ced by the heirs of Marshall against the exe- 
cutors of Charles Norwood, alleging that the 4 
‘a 


said Norwood, was appointed executor of the 


late William Marshall, of Baton Rouge ; that th 


he took upon himself the duties of said trust, ” 


and that he had received large sums of money 





them 


rela. 
the 
Ius.. 
ince 
uch 


dants in the case just stated, filed a petition, 


his executors, since his decease. 
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inthat capacity, which he had refused to ac- Best's District. 


count for, or pay over, nn 
The defendants answered this demand, by ca 5 ony 
ageneral denial, and an averment that the ee oe 
sum of $6000 was placed by their testator in 
the hands of A. L. Dunean, to answer any 
elaim which the plaintiffs might have on it; 
that no suit had been commenced for this 
money, and that they are about to bring an 
action for it. 
In pursuance to this intimation, the defen- 


in which they stated, that on the 21st of De- 
cember, 1816, Charles Norwood deposited 
the sum of $6000, in the hands of A. L. Dun- 
can, for the purposes already mentioned.— 
That no.such balance, as was alleged by the 
plaintiffs in the first action, was due the heirs 
of Marshall, and that consequently they were 
entitled in law, to demand and recover the 
money above mentioned. . 

To this the defendant answered. That he 
received the said sum of money, as attorney in 
fact, for the heirs of William Marshall, that 
there is a large sum due to them, that he was 
never able to procure a settlement with Nor- 
wood in his lifetime, nor with the plaintiffs, 
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$3712 75 cents. 


and not as executor. 
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pate By consent of parties, these cases ‘hayg 
~~ been consolidated. The statement of faety 
Bx. ‘s establishes, that there is a balance due by 
Denti tities: Norwood, tothe heirs of Marshall, of $837:95 
cents, and that the defendant Duncan had 

paid to Norwood, and for him, the sum of 

$1450; leaving a balance. in his hands of 


It is in regard to this balance, or the grea. 
ter part of it, that the dispute has arisen ip 
this case, under the following circumstances: 

On the death of Marshall, there was due, 
and owing to him by one William G. Garland; 
the sum of $2720, which debt was evidenced? 
by an obligation drawn the 11th of November, 
1803, payable one year after date, and bear- 
ing interest at the rate of ten per cent. Nore 
woud suffered three years to elapse befoté 
he took any steps to recover or secure thi’ 
demand; at the expiration of that time, he ob 
tained a mortgage to assure the payment of 
this debt, and a large sum due to himself— 
This obligation was taken in his own name, 


Garland afterwards became insolvent, and’ 
it was discovered that a gross fraud had been 
committed on Norwood ; 
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lave hypothecated for this demand, had previous- East'n District. 


Feb. 1822. 


acts ly, under different names, been mortgaged to wr-w 


Norwoop’s - 


‘by | other persons. 0 
25 The district judge decided, that the loss Duncan & at 


thus sustained, must be borne by the heirs of 


pealed, and now insist that the executor, by 
not suing for the money, has made himself re- 


lad. 
of | Marshall. . From this decision they have ap- 
of 
"at 


sponsible for the sum due by Garland. 

The executors of Norwood, on the other 
hand, allege, that if he had recovered the 
money, it would have been his duty to have 
lent it out on interest, and that he took every 
precaution to have the claim secured. 

Itwas the duty of the executor, as soon as 
le had accepted this trust, to diligently fulfil 
the will of the testator. Par. 6, tt. 10, 1. 6. 
And if no time was fixed, within one year at 
farthest, after his death. Jbzd. In this case 
it is proved, that three elapsed before the 
‘executor took: a single step to recéver the 
money, or secure it for the heirs. This, in 
my opinion, was- such negligence as makes 
him responsible for the loss that ultimately 
happened. Had he used the means which 
the law enabled him to do, years before Gar- 


dand failed, there is every probability that 
Vou. x. 91 
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ans et the money would have been secured for the. a peri 


ttc heirs. Nor can J see that he is at all excus, | 1, ~ the 0 
ORWOOD’s 

Ex.'s ed by at last taking security that turned out . even 
Duncan & at. to be of no value. | after 


: 
This may be a hard case, but the law, jg f case 


my opinion, is against the defendants, and it ing t 
is our duty so to pronounce it. Ifa man un _ of bi 
dertakes an office of kindness, he must dis } the ¢ 
charge the duty faithfully and prudently, hime 
otherwise he is responsible for the conse | 48" 
quences. Par. 5, tit. 12, 1. 20, 34. 4 . self 

I think, therefore, that the judgment of the | takir 
district court ought to be annulled, avoided | the « 
and reversed, and that ours should be, that | ofm 
the heirs of Marshall do recover of the de- | M 
fendant, A. L. Duncan, the sum of $3557 25 
cents; that the executors of Norwood have | It 
judgment against him for the balance of the | “ee 
$6000 deposited in his hands, after deducting | be 2 
the amount of this judgment, in favour of said the | 
heirs, arid.the sum of $1450 paid to C. Nor’ dant 
wood, in his lifetime, viz. for the sum of $992 | cent 
75 cents; and that the executors of said Nor } judg 





wood pay costs in both courts. | $60 
4 the: 
Martin, J. The executor is bound to com @ heir 


' plete the execution of the will in the year. ‘woo 
which follows the testator’s death, unless that ] 





ave 


Ing 
aid 


Or-* 


ore 


| | period be extended. This seems to impose Eastin District. 
} the obligation to collect the debts; or, at all ww 

| events, to institute suits within that time. For Ex.6: 
"afterwards he cannot sue. In the present Duncan & an, 
este, Norwood not only neglected prosecut- 


4 the debt, by joining it to another debt due to 
| himself, and postponing the payment of the 
| aggregate sum to a distant day, securing him- 


‘| taking a mortgage to himself, I think he made 


- greed, that the judgment of the district court 





f food, i in his lifetime, viz. for the sum of $992 
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Norwoon’s 


ing the debtor of the estate during the time 
of his executorship, but afterwards novated 


self against the consequences of the delay, by 


the debts his own, and concur in the opinion 
of my colleague. 


Martuews, J. I concur likewise. 


It is therefore ordered, adjudged and de- 


be annulled, avoided and reversed, and that 
the heirs of Marshall do recover of the defen- 
dant, A. L. Duncan, the sum of $3557 25 
cents; that the executor of Norwood have 
judgment against him for the balance of the 
$6000 deposited.in his hands, after deducting 
the amount of this judgment, in favour of said 
heirs, and the sum of $1450 paid to C. Nor- 
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' East’n District. 
en 75 cents, and that the executors of Non. 


~ wood pay costs in both courts. 
Norwoon’s 
EX.’s 
v8. —_—— 
Duncan & at. 


CHESNEAUW’S HEIRS vs. SADLER. 


The tutorcan- APPEAL from the court of the parish and 


not makeacom- _- 

promise respect- city of New-Orleans. 

ing the immove- F 

able property of — é : 
twang. Porter, J. The plaintiffs claim from th 


— ¢ 
decree which Gefendant a lot of ground, descended to they 


sancotentract from their mother, and illegally alienated by 


for the property . 
of persons under their tutor. 


i b 1 ve . ° © 
iyrall, ifenter. Lhe defendant asserts his right to it, under 


the formalities, Goodwin, the step-father of the plaintiff, to 


which the la . ° ° 
prescribes. Whom it was transferred by Girod, their tutor, 


When the : ° 
sue for that p.o- With other property; in consequence df 


it is not : ° ote 
veccgary they @0OdWwin’s abandoning his right to a very com 


hould sh ; , 
her have been Siderable portion of the estate of his deceased 
tinned by & 

tentract. Wife, the plaintiff’s mother. 


But if th - 
prove expressly He has called in his vendor, who, in turn, til 


tacitly of th 
alienation after Cited Girod the tutor. There was judgment 


they come of 


age, they can- or defendant, and the plaintiffs appealed. 


not afterwards 


sue for the pro. he counsel for the appellees urge, that 
nerty. 


the judgment is correct, as 

1. The alienation was legal. 

2. Ifany of the formalities required by Par, 
6. 16, 18, had been omitted, the alienation 
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would still be legal; as this is one of the Eat, On 


cases in which they are not required. 

3. The plaintiffs cannot prevail, without 
shewing they were injured. 

4. The defendant has shewn they were be- 
nefited. 

5. The alienation has been ratified by two 
of the plaintiffs. 


I. The lot now sued for, three slaves and a 
house, were alienated on consideration of 
Goodwin’s relinquishment of all claims and 
pretentions, which he might have on the es- 
tate of his deceased wife; such as gains, and 
other rights granted him by her will. This 
compromise was made by the tutor with, 
out any authorization. On the next day he 
applied to the judge of probates, for the con- 
vocation of a family meeting to deliberate on 
the affairs of the minors. This meeting ap- 
proved the transaction, and directed the tutor 
to sell the rest ofthe property ; but their pro- 
ceedings were not presented to the judge for 
ratification. 

This transfer is contended to be legal, 
cause it was the result of a compromiggs 
not a sale; and it has been urged, th 
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do not require the authorization of the judge | 
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to enter into contracts of that description. 
Feb. 2, lib. 2, c. 1, n. 85. If we were to give the 
passage cited by the counsel from this author, 


the effect which he contends it should have, 


it appears to me we would destroy the whole 


policy of our law in relation to minors pro- - 


perty. It would follow as a consequence, 
that the tutor could dispose of all the pro- 
perty of his pupil, without a meeting of the 
family, without the authority of justice, with- 
out any legal solemnities whatever. If he 
could do all this, the other provisions of the 
law for the safeguard and protection of per- 
sons of a tender age, would be useless, and the 
benevolence which dictated them complete- 
ly defeated. 

I have not been able to refer to the autho- 
rities relied on by Febrero. The law of the 
Partidas, 5, 5, 4, which is quoted, does not 


support the conclusion drawn from it. I ap-_ 


prehend the distinction taken by the plaintiffs’ 


counsel is correct; that this power is to be 


restrained to moveables of inferior value. Mu- 


wegillo, lib. 1, tit. 36, n. 370. 





am more confirmed in this idea, because, 
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veable pr ’ + East’ District. 
fo property of a minor cannot be ali oe 


enated, even for indispensable causes, with-- “~~~ 
e . . . ‘s 
out the authorization of the judge. Partidas, vege 


6, 16, 18. id. 5, 5, 4. id. 3, 18,60. Febreroy2; Sapsmne 


S uastaalt a : 
he : 


\ lib. 1, cap. 1, sec. 2, n. 85, id. lib. 3, cap. 3, sec. 1, 4 
n. 70. Alienationem rei immobilis minoris, etiam c 
evidenter tpst utilem, non valere sine debita soo 4 

a 


lemnitate et judicis decreto. Castillo, lib. 4, cap. 
61, n. 40, e¢ seg. 8 Martin, 632. ; 

I do not think therefore, the exception to 
the general rule has been sustained by the 
defendant. Indeed, we find other commen- 
tators expressly state, that the tutor cannot 
make a compromise respecting the immoveas 
ble property of the minor, without a judicial 
decree which sanctions it. Castello, lib. 4, cap. 
61, n.31. As that decree was not given in a 
this case, we must hold the arrangement be- : | 
tween Goodwin and the tutor wanting i in the | fl 
formalities which the law requires. 

But, it has been contended, that whether 
the property of a minor is disposed-of, with — 
or without the necessary legal soleminities, | 
the contract cannot be set* aside, unless it 

~ should appear ‘that he has been injured by it, | 
|  ~ and that proof of this fact isa sine qua non-con-' , 
iP &) dition to obtain restitution. | 
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ae 
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ae oo yg This position has been ably supported. 


ww The counsel principally relies on Partidas, 6, : 
' CHEsnEav’s ’ 8 

HiEiRs 19, 2 & 6, which declares, that he who sues lis 
@sdize. for restitution should prove two things—that th 


‘oh he was a minor at the time he entered in- 

7 to the contract, and that he had made it to his | ad 
damage and injury. 

The plaintiffs meet this by saying that the 


re 








re 

. doctrine contended for by defendant, applies of 

only to what is called restitutio in integrum: ty 
against acts valid in themselves, and has not ha 

any relation to the recovery of property alie- se: 

; nated without the formalities which the law sul 
) prescribes. by 
To this it is replied, that: the law of the tut 

Partidas already referred to, speaks’ of a sale In 

made bya minor himself, without the assis- e. 

tance of his tutor or curator; that nothing wh 

can be more contrary to the dispositions of Cu 

thé. law than an ‘act of that description, and 14. 

that if in the case put, he must prove lesion, ; 

much more ought he to be required to prove’ fon 

the injury sustained when. he attacks a con- | m 

tract such as this, at which a tutor assisted, | jt | 

and which had the sanetion of a family meet- ‘ go 

ing. “ yg A for 

This is a concise summary of the arguments, 4 fac 


on this point. 
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: However difficult it may be to adduce any East Desaad 
Ae good reason why different rules were estab- vw 

, lished on this subject, there is no doubt that C™™S"™s"* 
they exist. ee 


The commentators on the laws of Spain, 
} sf . who treat on the rights of minors to obtain 
rescission of acts passed during minority, all 
recognise it. Febrero states, that the contracts 
, of persons under age, contain the vice of nulli- 
ty (es nula tpso jure) when the legal solemnities 
have not been observed, or even when ob- 
served, restitution can be had, if the minor 
suffers lesion, whether the contract is made 
by himself or under the authority of the 
| tutor. Febrero, 2, cap. 3, sec. 1, n. 67 & 83.— 
In this opinion he is supported by Castillo, Go- 
mez, Murillo, and a variety of other writers, 
whom they cite in support of the doctrine. 
Castillo, hb. 45:.cap. 61, n. 40. Gomez res., cap. 
14, 2.11. Murillo, liv.1, tit. 41, n. 395 & 399. 
And on this principle, that the nullity in the 
- one case is absolute, and that the contract 





must be shewn to be prejudicial in the other; 
it became necessary when’ it was prima facie 
good, that the minor should commence suit 
for restitution in integrum; when nullon the 
face of it, by want of the legal solemnities, it 
Von. x. 92 
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East'n District. was not necessary to resort to that remedy, 


Feb. 1822. 
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Febrero, 2, ib. 3, cap. 3, sec. 1, n. 67, 71, 83. 

The same distinction was known to the 
Roman law. Dig. liv. 4, tit. 4, 1. 16, n. 3. 

Having thus ascertained, that a contract 
for the property of persons under age, is ab- 
solutely null, if entered into without the for. 
malities which the law prescribes; it follows 
as a consequence, that when they sue for that 
property, it is not necessary they should 
shew they have been injured by the contract, 
because, in truth, as to them, no contract has 
been made. 

It has been pressed on us, that the case 
put in the Partidas, of a minor contracting 
without the authority of his tutor, being ob- 
liged to prove lesion, is a stronger instance 
of want of form than any other. But by 
the laws of Spain, a minor above puberty, 
and not of full age, could contract in his own 
name. Par. 3, tit. 18, 1.59. And the form of 
an oath is prescribed in this law, to render 
the agreement more binding. 8 Martin, 631. 

I conclude, therefore, that the transfer from 
Girod, tutor of the plaintiffs, to Goodwin, was 
illegal and void. 

An important question, as to the rights of 
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the parties in the suit, still remains. That is, 
whether the plaintiffs have done any act since 
they arrived at the age of majority which 
ratifies and confirms this alienation of their 
property. 

For the better understanding of this point, 
it is necessary to state the facts somewhat in 
detail. 

The plaintiffs’ father died in the year 1803, 
and their mother in 1808. The year prece- 
ding her decease, she married Goodwip. Dur- 
ing her widowhood she purchased the pro- 
perty now in dispute. 

After her death, an inventory was made, 
and in it was included property purchased 
during the second marriage, and designated 


as follows :—* Thirty-six lots of ground, more 


or less, conformable to a sale made by Gra- 
vier to Goodwin.” 

The mother of the plaintiffs, by last will 
and testament, gave to her husband the usu- 
fruct of one-fifth of all the property owned 
by her at her death. 
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Difficulties arose between Girod, tutor of 


the minor children, and Goodwin, who claim- 
ed the usufruct of the property under the will 
already mentioned; and also a large sum 
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for acquests and gains made during the mar- 
riage. This ended ina compromise, by which 
the tutor conveyed to the step-father the pre- 
mises now claimed, and he relinquished all 
his rights on the succession of his late wile, 
and al! his claim for the acquests and gains. 

In the year 1812, Girod was removed from 
the tutorship, and rendered his account to 
Anfoux, husband of one of the plaintiffs, who 
was appointed to succeed him; in this ac- 
count he debits the minors with the thirty-six 
lots in ‘the Fauxbourg St. Mary. This ac- 
count was disputed, and it was expressly 
alleged in the opposition filed, that Girod had 
no authority to enter into a compromise of the 
rights of the minors. The court, An giving 
judgment, reserved to the heirs their rights on 
this property. 

In the month of December, 1818, the plain- 
tiffs made by public act, a partition of the 
property purchased by Goodwin during mar- 
riage. The minor being represented by a 
curator, and the others, who were of age, by 
their agents. 

On these facts the defendant insists, that as 
the plaintiffs, who were of full age, have ac- 
cepted aiid partaken among themselves, the 
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property which was relinquished by their step- 
father, as the consideration for the present 
lot; they have approved of this alienation, 
and*cannot recover in this suit. 


The law on this point, I understand to be, : 


_ that if the minor, after he comes to the age 
of majority, expressly ratifies the alienation, 
or tacitly approves of it, either by suffering 
the time prescribed for him to commence his 
action to expire, or by doing acts in confor- 
mity with the transfer of his property, that 
he cannot afterwards claim it. Febrero, p. 2, 
chap. 3, sec. 1, n. 88, 90. Because, in the lan- 
guage of the law, da voluntad que se deduce del 
aco, es mas poderosa, que la que consiste en pala- 
bras ; the intenfion which is inferred from the 
act, is more powerful than that which can be 
ascertained from words, 

Ihave doubted whether these provisions 
were intended for cases where the nullity 
was absolute, but on examination, I am satis- 
fied it applies as well to cases of that descrip- 
tion, as to those when the act has been made 
in the mode prescribed by law, and the de- 
fect alleged is lesion. Febrero, loco citato. 

The plaintiffs have not disputed the law, 
» but insist, that the facts proved in this case, 
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East’n District. : “ig ° ° E a a 
ee do not bring them within its provisions, 


\o—~ because they had no knowlege, that the 
CHEsNEAU's 


ners property partaken had been given up by 
Sapuin. Goodwin. 

But I do not see how they can urge this with 
any success. The inventory states the pro. 
perty to be bought by Goodwin; so that the 
very instrument. which informed them that 
they had any claim to this property, instruct. 
ed them of the fact now contested. The sale 


from Gravier to their step-father, was passed 


— A ten ne 


before a notary, and remained in his office. 
The compromise was a public act; the pro- 
ceedings had before the court of probates 


eae ace ae 


was matter of record. Under this proof, the 


plea of ignorance cannot be maintained. 
They further contend, that the lots par- 
taken by them were paid for by notes and 
obligations belonging to their mother; and 
that, therefore, they were her proper effects, 


ne 


But the authority referred to, does not support 
this position. It is only in the case where, 
during marriage, the proceeds arising from’: 


mete an ccna 


the sale of one immoveable, has been laid 
out in the purchase of another, that the ob- 
ject last acquired, is considered as belonging 
to the owner of that which was sold. Febrero, 
par. 2, lib. 1, cap. 4, see. 1, n. 7. 
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On this point of tacit approbation, I think Fst’ District. 


the whole question may be reduced to this ;— 
could the plaintiffs have legally taken the 
property purchased by Goodwin during mar- 
riage, and divided it, unless they did so in vir- 
tue of the compromise entered into by their 
tutor? I think not. 
owners of it, we must consider those who were 


of age, approved of the act by which their 


Therefore, in acting as 


tutor acquired the property, and sanctioned 
the alienation of the lot claimed in the peti- 
tion, which was given in its place. 

As there is not sufficient @vidence as to the 


Feb. 1822. 
aa A 
CHESNEAU’S 
HEIRS 
DS. 
SADLER. 


ane 
value of the improvements, nor by whom, nor . 


at what time they were put on the lot, I think 
the cause ought to be remanded, in order to 
obtain evidence on that point, and that the 
question, as to the rents and profits, remain 
open until those facts are established. 

I conclude, therefore, that the judgment of 
the parish court should be annulled, avoided 
and reversed, and that the plaintiff, Antoine 
Chesneau, do recover of the defendant, the 
one-third of the lot claimed in the petition; 
and that this cause be remanded, with direc- 
tions to the parish judge to permit the parties 
to proceed, in due course of law, to establish 
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East'n District. the value of the improvements made on the 


\y~ lot of ground sued for, and by whom ‘they 
CHESNEAU’S 


were placed there, and that the defendant 
and appellees pay the costs of this appeal. 


Martin, J. I concur in this opinion. 


Martuews, J. So do I. 


It is therefore ordered, adjudged and de- 
‘creed, that the judgment of the parish court | 
should be annulled, avoided and reversed, 
and that the plaintiffs, Antoine Chesneau, do 
recover of the defendant, the one-third of 
the lot claimed in the petition; and that this 
cause be remanded, with directions to the 
parish judge to permit the parties to proceed 
in due course of law, to establish the value of 
the improvements made on the lot of ground 
sued for, and by whom they were placed 
there, and that the defendant and appellees 

pay the costs of this appeal. 


Seghers for the plaintiffs, Derbigny for the 
defendant. 


*,* The remaining cases of this Term will be continued 
in next volume. 
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PRINCIPAL MATTERS. : 


ALIENATION. 
To set it aside, fraud in the alienor, knowlege in 
the alienee, and injury to a third party, must 
be shewn. Kenney & al. vs. Dow. 


AMENDMENT. 
See ATTACHMENT, 2. 


APPEAL. 
1 It is not necessary that an appeal-bond should 
be signed by the appellant. Doane vs. Far- 


TOW. . e ” . 


- 3 When the evidence is not taken in open court, it 


cannot be used.on the appeal, without a 
statement of facts. Wiltz vs. Dufay & al. 

3 An appeal lies from the discharge of a rule on the 
sheriff, to shew cause why he does not re- 
lease property attached. Lecesne vs. Cottin. 

4 The appeal will not be dismissed, because the 
judge a quo has certified that the statement 
uf facts contain a note of the evidence—the 
court will presume that he meant the evi- 
dence. Dromgoole vs. Gardner’s widow and 
heirs. 


Vor. x. 93 
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5. No appeal lies from an order for a special jury. 
Hawkins vs. Living étén.” /. | " 
6 A party who does not object to a judge’s charge, 
cannot complain of it, on the appeal. Bayon 
vs. Vavasseur. ee be 
7 Du:.ing the July term, nd fehéaring will be grant- 
ed, unless the petition be filed with the clerk, 
within four days after-judgment pronounced. 
General rule. . ‘ . 
8 Ifany point not stated in the note be made at the 
Hearing, the opposite counsel may demand 
four days to answer in writing. 


9 The judge-a quo, after the recétd comes up, can- 


not certify facts which make part of the 
Statement. Mitchel vs. Jewell. 

10 It is not his province to certify whgt transpires 
during the trial. Same cise. : : 

14 Any. admission, which it is important to pre- 
serve, must be put on the record. Same 

12 Damages allowed for a frivolous appeal. Day 
vs. Bookter. ; ~ ° ‘ 

13 When a question of limits depends on matters 
of fact, a verdict will not be disturbed, if it 
do not clearly appear contrary to the-evi- 
dence. Scott vs. Turnbull & al. 

14 Very strong grounds should be offered to in; 
duce the supreme courtto disturb a verdict. 
Dunn & wife vs. Duncan’sheirs.’ —, P 

15 When the proof is not conclusive, and the su- 
preme court is to decide on which side it 


preponderaies, it must draw such conelu- 


448 


61 


ad. 
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PRINCIPAL MATTERS, 


e %) ‘ 
sions as are best supported by the evidetice 
produced. Wooters ‘vs, Thompson, Me 674 


j6 Tf, on an issue of fraud, ‘the verdict appears 

contrary to evidence, the supreme ’ court 

will remand the fone Bayon vs, Vaudss 

* seur. ») L " 61 

17 A paper pemmitted ta a vail in the court a 

quo, cannot be objected to on the appeal 

Brown vs. Compton. : ‘3 42h 
18 When the evidence is contradictory before the 

jury, and evidence be admitted not.very im> 

Portany, jn itself, but which may have had®)" 

influence on their minds, the case will be 

remanded. Gaillard ys. Anceline. rm 479 
19 If evidence appears on the the record, which 

was not.read below, it cannot be noticed.an . 

the appeal. Kenney & al. vs. Dow. . +) 67; 


APPRENTICE, 
The master may correct him, but notinawanton , 
orcruel manner, Mitchell ys. Armituge. "BR 


ATTACHMENT. yi 
1 A party who claims property attached, and has it 
delivered on bond, is not accountable for 
any money which he became bound to pay 
the defendant, and which he did pay, after 
executing the bond. Canfield vs. M‘Laugh- 
lin. a ae 
? A suit on an attachment bond, is not a continuation 
of the original one, so that the sheriff’s re- 
turn in the former, may be amended daring 














INDEX ‘OF 


the pendeticy of the latter. Hatton vs. Still- 
well & al. . ; 91 
3 The garnishee has a right to retain fonds attach: 
ed in his hands, though he did not expressly 
admit he had any—having neglected to an- 
swer. Lecesne vs. Cottin. . 174 
4 The garnishee cannot contest the right of the 
plaintiff. Hanna’s syndics vs. Lawring& al. 568 
5 In cases of attachment, a prior judgment does 
not destroy the lien of an anterior seizure. 
Carrol vs. M‘Donogh. eS ae 609 
6 Thé affidavit to obtain an attachment may be 
sworn to before the deputy clerk. Kirkman 
vs. Wyer. . ‘ . 126 
¥ The want of a citation, in the mode as 
by law, is a fatal objection to proceeding 
by attachment. Stockton & al. vs. Hasluck 
— &al. Mi 2s ee no 


See Appeat, 3. 


ATTORNEY. 

1 If the attorney of the syndics of an insolvent’s 

estate, stipulate for a fixed sum, he must sue 

on the contract, and cannot have judgment . 

onarule. Seghers ys. Hanna’s creditors. 53 
2 An attorney suspended for using indecorous lan- 

guage to the court, Michel de Armas’ case. 123, 158 * 
3 A licensed attorney cannot be called upon for 

his powers, as a matter of course. Johnson 

& al. vs. Brandt & al, , 638 
4 No particular form is required in a letter of at- 
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PRINCIPAL MATTERS. 


torney ; it is sufficient if the principal dis- 
tinctly expresses his will. © Steer vs. Ward 
"bal. ‘ 
AUCTIONEER. * 
if A. gives goods to B. to sell, and B. pro- 
cures an auctioneer to do so, the latter is 
accountable to*B. only. Hewes vs. Lduve. 


AUTHORITY. , 
Payment of a note toa person who has not at the 
time possession of it, nor any authority to re- 
ceive its amount, cannot avail; although he 
afterwards receive:it, with authority to col- 
lect its amount. Welsh vs. Brown. 


BAIL. 

+ Judgment may be had against the bail, without 
the suit being formally set down. Kirkman 
vs. Wyer. ‘ ° ; ‘ 

2 The assignment of the bail-bond need not be 
proved, when the general issue is not plead- 
ed, nor the assignment denied. Same case. 

3 There is no need of a prayer for bail in the pe- 
tition. Labarre vs. Durnford. 

4 Abail-bond taken under the act of 1808, needs not 
be assigned by the sheriff. Sompeyrac vs. 


Cable. ’ . ’ ? ’ 
5 One taken under the act of 1805, ch. 26, must. 
Same case. a > ° . 


BILL OF EXCHANGE. 
1 If the endorser be sued on the -protest for non- 
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21 


310 


_ id. 


180 
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ad. 
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acceptance, in order to compel him to give 
security, and afterwards on the protest for 
non-payment, on judgment being obtained in 
the latter suit, the plaintiff cannot recover 
costs in the former. Bolton & al. vs. Harrod 
& al. - Paes Hla 

2 Reasonable notice to the endorser is a mixed 
question ef law and fact. Spencer vs. Stir- 
ling. ‘ : 

3 Proof of notice to an endorser is essential to a 
recovery against him. Johnson’s ex. vs. 
Duncan & al. syndics. 

ba 
BOND. 

i The sealing and formal delivery of it, is not’ re- 
quired by law. Labarre vs. Durnford. 

2 The suréty on a twelve-months bond, is im- 
mediately liable, although the principal 
died since its execution, Bynum vs. Jackson. 


See ApreaL, 1—Bait, 2, 4 & 5. 


BOUNDARY, 

Ifa grant for land, on both sides’ of a stream, 
calls for the line of another tract, as its up- 
per boundary, it does not essentially follow 
that such a line be the limit on both sides of 

. the stream, when the contrary. is shewn by 
proper evidence. Meaus’s heirs vs. Breaux. 


a 


CONSTITUTIONAL LAW. 
1 The constitution began to be binding on the 
people, and all the officers of government. 
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as soon as. the state).was admitted in the 
union. Bouthemy & al. vs. Dreux & al. 1 
1 Thenceforth, judicial proceedings were, to be 
preserved: in the language in which the 
constitution of the united states is written. 
Same case. ‘ . : . : . Yb 
See-Insonvent, 5—Mrnor, 4. 


CONSTRUCTION, 
Ifta'clausé be susceptible of two constructions, it 
pught to be taken in that in which it will. 
‘have some effect, rather than in that" in 


which. it will have none. JM‘Micken vs. if 
Stewart. ‘ : a . 
CONTRACT, 


if A. deliver his boat to B., on his promise to 
pay two dollars aday, or $200, if she be 
lost, or he chooses to kéep her, the last 
sum will discharge B.’s obligation at any 
time before, or on a demand. Boniol & al. 
vs. Henaire & al. v! : : 357 


COURT OF PROBATES. 

1 Although the court of probates of the parish and 
city of New-Orleans, has ordered the execu- 
tion of a will, any person interested in hav- 
ing it set aside, may bripg suit in the dis- 
trict court. Bouthemy & al. vs. Dreux 
& al. ‘ . , re ee 

4 Before the act of 1820, the court of probates 
had power to decree the exhibition and filing i 
of an execntor’s accounts, and a distringas ie 
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was not the proper writ of execution. Casa- 
novicht & al. vs. Debon & al. ‘ ll 





CURATOR. © 
If one be appointed ad bona while all the heirs # 
are present, although the appointment be 
illegal, he is answerable as their ageut. 
Ware & wife vs. Welsh’s heirs: —<. 430 


DEPOSITION. eo 
1 A deposition must be reduced to writing by the has 3 
“deponent, the magistrate who receives it, or, 

an indifferent person. Key’s curator vs. 


O’Daniel. . ‘ ‘ : aan 

2 It is inadmissible, in the hand-writing of the per- ry 
son who offers it, or of that of his attorney. 
Same case. ° . : - .& 


3 When a commission issues to any magistrate of a 
county or parish, the official capacity of the 
person who makes the return, must be 
shewn, although he subscribes himself a 
magistrate or justice. M‘Micken vs. Stewart. 511 

4 A plaintiff cannot read against two defendants, 

a deposition taken in a suit against two of | 
them. Hatton vs. Stillwell & al. - . a 


DOWRY. 
When it consists in a stim of money, once to be 
paid, interest is due from the judicial demand 
only. Chamard vs. Sibley. 





EVIDENCE. 
{ A defendant sued for giving a-pass to the plaintiff’s 
slave, whereby he effected his escape, may 
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give the freedom of the negro in evidence. 
Brown vs. Compton. . ° 
2 Hewho alleges a fact must establish it fally ; ; it 
does not suffice that he render it probable. 
Turnbull vs. Martin. ’ ‘ - 
8 An invoice accompanying a bill of lading, is not 
per se evidence of the quantity and value of 
the goods. Watson & al. vs. Yates. ‘ 


- 4 To authorise a party to give in evidence cir- 


cumstances not immediately connected with 
the matter in dispute, they must be of such 
a nature as to produce a:.fair and reason- 
able presumption of the fact at issue. Con- 
rad vs. Louisiana bank. . “ ‘ 

5 Anote, neither proven to have the sieve of 
the cashier or president of the bank, or to 
have been acknowleged by them, cannot 
be laid before experts, as a piece of gompa- 
rison. Same case. . ° 


6 A witness may be examined, whether the en-, 
graving of a note be similar to that of those — 


which are avowedly genuine.. Same case. 
7 Evidence of the nonage of the defendant, can- 
. not be received, ona motion to. discharge 
him from bail. David vs. Sittig. . . 


- 8 A justice of the peace, after he is out of office, 


cannot certify proceedings theretofore had 
before him. Gaillard vs. Anceline. _ 


425 


419 


687 


700 


id. 
id 
607 


479 . 


See ArreaL, 2—Bait, 2 & 4—Bixt or Excuaner, 2 & 3 


lysotvent., 17—Promissorny Note, i. ae 


Vot. x. 94 
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EXCEPTION de non num ‘pec. 
‘The vendor may not avail himself of it after 
thirty days. Lepretre § al. vs. Sibley. . 





EXECUTOR. 
1 In an action for money had and réceived to his 
) use as such, need not state himself executor. 











Fi Hunter vs. Postlethwaite. . ‘ 
2 Ifhe does, the defendant cannot contest his capa- 
city. Same case. . ‘ . je 





See Court oF Prosates, 2. 







GARNISHEE. 
A garnishee who swears that an illegal attach- 

ment has been taken out against him in an- 

‘ other state, is not precluded by that decla- 
ration from having the proceeding suspended 
until the result of the first attachment is 

















See Attacument, 3 & 4. 







INSOLVENT. 

1 Creditors, who prove their debts at a meeting, 
need not renew their proof at a. subsequent 

.- Seghers vs. his creditors. 

2A ‘ces cannot certify any thing that higpaieet 
at a meeting of creditors, otherwise than “sf 
acopy of his minutes. Same case. . ° 

3 With regard to a fact that does not there sppest 
he must swear. Same case. . 


























_ 4 Acreditor who was present at a meeting, and ae 
not object to any vote, cannot oppose. the \ 
homologation of the proceedings, on ther. 











known. Carrol vs. M‘Donogh, .« , 
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- ground, that proper powers were not pro- 


’ duced. Same case. ‘ id. 
2 5 A judgment of homologation must, sailings to 
08 ‘ _ ., the constitution, cbntain the reasons on which 
| it is grounded. Same case. , ad, , 


¢ If adebtor cede his goods before judgment be 
signed, the syndics must be. brought in. 


Shamburgh vs. Torry & al. syndics. - 
56 7 4 A forced surrender cannot be obtained on the : ¥ 
} oath of .the applicant alone. Wikoff ’ & al . 
id. ; i Duncan’ 8 hetrs. , ° 667 


8 An order for a stay, of proceedings, and a call of 
creditors, make them all parties. Same case. _— td. 
. 9 Any of them may come in and shew that he is 
d injured by the proceedings. Samecase. . id, 
4 10 A payment, out of the ordinary course of busi- 
ness, on the eve of-bankruptcy, is void. Rit- ~ q 
chie & al. syndics vs. Sands & al. syndics. . 704 ‘4 
9 11 The act of i817, directing the proceedings to; 3 
‘be pursued in cases of voluntary surrender, 
does not govern those which are forced. Zé 
Planters’ bank & al. vs. Lanusse & al. ~- 690 
12 Syndics must be appointed by the majority of 
creditors in amount, and if the claim of those 


1 offering to vote is disputed, it must be prov- 
ed, as in ordinary. cases, by legal evidence. ‘ : 
Same case. ’ .s ¢ ee 
. 4 13 Claims of creditors may be investigated pre- 
4 vious to the appointment of syndics.’ Same 
: % # case, ° . . . id, 


14 In cases of forced aa all the creditors 
are at once plaintiffs and defendants. ‘Same . 
COSC, = , > alt aa Reais 
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15 When the amount due to a creditor is disputed, 
the party opposing it has a right to demand 
a jury for the trial of the facts atissue. Same 
case. . ? ‘ ; oo 






























"a 16 An endorser, who has not paid his endorsee, 
cannot be permitted to vote at the deliber- 
ation of the creditors for syndics. Same -_ 
case. , - . 1 4 

17 The oath of an agent, deve Kaowiee of the | 

d amount due to his principal is derivative, | 
is riot legal evidence of the debt. Same case. id. 

18 The regulations provided in case of . respite 
have not any application to voluntary and = - 
forced surrenders. Chiapella vs. Lanusse’s 
syndics. . : : - 448 

19 The delay created in liquidating the affairs of 
a bankrupt, does not violate the constitution _ 
of the united states. Same case. . id. 

20 Provisional syndics do not possess the faculty 
of demanding or resisting payment. Same E 
case. ; id, : 

21 If the property of a beitkrapt is sold without f 
the formalities prescribed by law, it still re- 
mains a property of the estate. Crum& al. 4 
vs. Laidlaw & al. syndics. . ‘ 468 

22 A judgment rendered, but not signed at the 
time the debtor make a cessio bonorum, con- 

: . fers’ no privilege over other creditors. ’ 

Torry & al. syndics ys. Shamburgh. : 2g 

See Attorney, 1—Morrcace, Respite, Saxe, 5. 
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INTERROGATORIES. 1 
i The capacity and signature of a justice of the. : 
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PRINCIPAL MATTERS. 


peace, to the jurat of an answer to interro- 
gatories, is‘not to be certified, as the record 
ofa court, under the act of congress. Git- 
zandener vs. Macarty. 

9 If the defendant do not move to dismiss the 
suit, for the want of an answer to his inter- 
rogatories, he cannot assign it a8 an error. 


LAND. 
1 A plat and survey never returned to the proper 
office does not bind third persons. + Baldwin 
f vs. Stafford & al. me . 
2 If there. are two.-titles of equal dignity for the 
same tract of land, that which is anterior in 
date will prevail. Calvit vs. Innis. ; 


See Bounpary, Minor, 1 & 2, 


LEASE. j 
If the lessor, during the lease, divide the house, 


and underlet one half of it, and after the , 


termination of the lease, the lessor receive 
one half of the rent from each party, he can- 
not afterwards charge his original lessee 
with the whole. Waters vs. Banks. “ 


LIEN. 
On the the failure of the debtor, the creditors 
cmnot resort to property on which they 
have a lien, till they have discussed the 
proceeds of the property which was sold, 
in the hands of the syndics. Crum & al. 
vs. Laidlaw & al. syndics. ‘ . 
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MARRIAGE. 
1 When there is no contract of marriage, the child 





of a slave belonging to the wife is parapher- 
nal. Frederic vs. Frederic. 

2 Married persons cannot, during the marriage, 
make to each other, by an act inter vivos or 
mortis causa, any mutual or reciprocal do- 
nation. Same case. 


3 The widow has a right to mourning dresses out ° 
of the succession of her husband. Same case. 


ok 


She has no right to interest on paraphernal pro- 
perty during the year of mourning. Same 


case. ° °\ 


MINOR. 


1 The formalities which the law has prescribed ~ 


for the sale of a minor’s land, are introdu- 
ced for his exclusive advantage. er s 
heirs vs. Duhamel. 

The purchaser cannot successfully ities the 


cS) 


want of them. Same case. 

3 He cannot resist the payment of the silica 
money, on the ground that the inventory 
and other proceedings preceding the sale. 
are in the French language. Same case. 

4-The process verbal, of the sale of a minors 
land, by the parish judge, is valid, although 
it be reduced to writing in the French lam- 
guage. Same case. :. 

See Evipence, 7—Prescription, 3. 


MORTGAGE. 
A stay of proceedings does not prevent the re- 
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PRINCIPAL MATTERS. 





cord of amortgage. Torry & al. syndics vs. 
Shamburgh. ve ‘ : - 


NEW TRIAL. 
1 Anew trial would not be granted on the late 
discovery of evidence, to be obtained from 
the adverse party. Muirhead vs. M‘Micken. 83 
| @ Whether a party who has not pleaded a release, 
can have a new trial, on his affidavit, that 
he has since the trial discovered the means 
of proving it? Smith vs. Crawford. . 81 


NOTARIAL ACTS. 
1 A Spanish notarial instrument, attested by three 
notaries of the district, and the constitutional 
alcade, accompanied with the certificate of 





the American consul, may be received in 

evidence, or proof of the notary’s signature. 

Ferrers vs. Bosel. ° ae BB 
2 A notarial act is not complete till it be canal by 
all the parties. Miltenberger vs. Cannon. 85 . 
3 It may be impeached by the subscribifig witnes- 

ses. Marie vs. Avart’sheirs. 1 + « \ 2 


PARTNERSHIP. hg 
1A partner has no action against his co-partner, 
~, for any sum paid for the partnership, nor i 
any funés placed in it, until a final settlement 
takes place, and then for the balance only, Hes. 
which apyeared due. Drumgoole vs. Gard. . Es th as * 
ner’s widov and heirs, —. .: 43 ae 
‘eit a ‘partner set: up an adverse claim, the other Pe 
may obtain a sequestration. Johnson & al. « Ps, ae a 
- ys. Brandt& al, ea ; Ee és a 
; har 
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3 If, in a commercial partnership, it be provided, 
that real estate may be purchased, for the 
convienency of carrying on trade, and one of 
the partners purchase upwards of 20,000 
arpens, the purchase will not bind the other. 
Brookes’ syndics vs. Hamilton. 


PRACTICE. 

1 A replication admits any new fact set forth in 
the answer in avoidance of the claim, which , 
it does not deny. Lewis vs. Peytavin. 

2 An assignee may sue in his own name. Sedwell’s 
assignee vs. Moore. - 

3 If the plea of the general issue be followed by 
an averment, that the defendant has a better 
title than the plaintiff, the averment does not 
control the plea. Murray vs. Boissier. 

4 A party who, in order to procure the attendance 
of a witness, occasions some delay, which 
might have been avoided by taking his depo- 
sition, is not guilty of such laches as prevent 
his obtaining a continuance. Lee vs An- 
drews & al. 

5 When the propriety of sais @ continuance to 
a defendant is doubtful, it should be granted. 
Same case. 


See Bat, 1 & 2—Birz or Excuanee, Respite. 


PRESCRIPTION. 


{ A party who relies on prescription, must: plead 
it. ‘Dunbar vs. Nichols. . ‘ ° 


2 The court camot supply the plea, , Same case. 
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PRINCIPAL MATTERS. 


3 The prescription of ten years does not run 
against a minor. Calvit vs. Innis. ~ 987 

4 In order that the possessor may unite the pos- 
session of his predecessor to his own, it 

“ must have been in good faith. Innisvs. Mil- 
ler&al. . ‘ e : - ,, 289 

5 It must be continued and aaa Same 





case. ‘ - id. 
6 It must be that which "i had at + the time of the 
tradition. Same case. : , ‘ id. ; 
Be PRISON. 
~ 1 The plaintiff may sue the surety on a prison . 
bounds bond, without the principal. Wood - 
& al. vs. Fitz. . A ‘ 196 
a @ Even before judgment against the latter. Reesd 
; case. ‘ id. 
- 3 The condition of the ind oii not be literally 
that on the statute. Same case. . id. 
4 The party cannot object, he was in custody ohis 
he signed the bond. Same case. ; ‘ id. 
5 The allowance to a debtor, in prison, needs not 





be made before arrest. Same case. id. 
6 Whether a prisoner in the bounds, may de- 
mand it? Quere. Samecase. . : ‘ id. -- 













PROMISSORY NOTE. 
1 An endorsor may prove an alteration made after 
the endorsement. Shamburgh vs. Com- 


magere & al. : ‘ 18 
2 The maker of a note is to be called on at his 
domicil. Same case. 3 td. 


3 When the maker of a note, dated in New-Or- 
Von. x. . 95 
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leans, resides out of the state, it is sufficient 
to demand payment at the place where it 
purports to have been expected. Hepburn 
vs. Toledano. - 

See AUTHORITY. 


| RAPIDES. | 

i The limits of the post of Rapides have never 

been correctly defined by any act of the 

Spanish government. Baldwin vs. Stafford 

& al. ° ‘ Rep ° 

. 2 They must be taken as recognised de facto By 


Same case. 


RENUNCIATION. 

Although the heirs renounce that inheritance, 
acreditor cannot, without letters of curator- 
ship, obtain an injunction to stay a sale, un- 
der a fi. fa., issued Ona judgment against 
the executor. Vienne vs. Boissier. 


RESPITE. 

When a respite is granted, the stay of proceed- 
ings which precedes it, cannot operate as a 
bar to an action for the breach of the condi- 
tions on which “the respite was granted. - 
Ward vs. Brandt & al: 


/ 


SALE. 
{ Warranty is of the nature, not of the essence, of 
: the contract of sale. Bayon vs. Vavasseur. 
2 If the disease was curable in its origin, though 





the officers of Spain, and of the late territory. = 
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PRINCIPAL MATTERS. 


incurable at the time of the sale, the case 
is a redhibitory one. St, Rome vs. Poré. 

3 If a sheriff sell a run-away slave, without fulfil- 
ing the formalities which the law requires, 
and the slave be recovered from the vendee, 
the latter may recoyer damages, Fleming 
& ux. vs. Lockart. ; 

4 In such a suit, notice of the former need not be 
proved to have been given him; but he 
may shew any fact, which his vendee might 
have availed himself of, in the former suit. 
Same case. h 

§ A.vendor cannot have an order of seizure, after 

_ the failure of the vendee ; but must be paid 
by the syndics. Chiapella vs. Lanusse’s syn- 
dics. ; 3 

See Excerrion. 


SALVAGE. 

The quantum of salvage is left to the discretion 
of the court a quo, and the supreme court 
will not disturb the judgment, when it does 
‘not appear that the discretion was impro- 
perly exercised. Chauveau vs: Walden. 


SEQUESTRATION. 
A writ of sequestration is not the proper remedy 
to compel the appearance of an.absent deb- 
tor. Stockton & al. vs. Hasluck & al. 


TESTAMENT. 
The heir may avail himself of the testator’s insa- 
| nity, although his interdiction was not pro- 
voked. Marie vs. Avart’s heirs. . ‘ 
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WAGES. . 
i One who, on his father’s death, takes home a des- 
titute younger brother, and occupies him on 
his farm, is not necessarily bound to pay 
him wages. Smith vs. Smith. : 
2 Circumstances may however entitle the latter to 
them. Same case. 


WITNESS. 

1 ‘A father-in-law is not incapacitated from being a 
witness. Bernard Sal. vs. Vignaud.  .- 
2 Itis no objection to the reading of an instrument, 
that the witness, who proves the party’s 
handwriting (his mother’s) was young at 
the time, that sheihas been dead long ago, — 
and that he does not well read haatrriting, 
Wyche vs. Wyche. . ‘ 
3 It is the duty of a party objecting to the intro- 
duction of a witness, on the ground that he 
has an interest in the cause, to state what is 
the nature of that interest. Bernard & al. 

vs. Vignaud. 








